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Wednesday, AtigiMt 15, 10 A. M^ 

Thomas J. Semmes, of Louisiana, (President of last year) : 

Gentlemen of the American Bar Association, I introduce to 
you Mr. George G. Wright, who was elected as President last 
year and who will, of course, preside as your President this 
year. 

The President then delivered his address. 

{See Appendix.) 

John F. Dillon, of New York : 

I wish to offer, Mr. President, a resolution concerning the 
lamented death of the late Chief Justice of the Supreme Court 
of the United States, for the official action of this Association. 
I was deeply interested in the tribute which our President 
paid to that distinguished man, and, if what he said had been 
embodied in the form of a resolution for the official action of 
this Association, I should not have attempted to add anything 
to it or to submit anything different to this assemblage. It 
was kindly, it was pathetic, it was finished. What I wish to 
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••/•oflFeSr, sir, I submit to the consideration of this Association as a 
/•/'! .'careful estimate of the judicial and personal qualities of the 
, '• ' late Chief Justice. 

The President : 

If there is no objection the resolution will be considered at 
this time. 

John F. Dillon then oflFered the following sentiments and 
resolutions concerning the death of the late Chief Justice of 
the Supreme Court of the United States, which were unani- 
mously adopted ; viz. : 

That, notwithstanding the public and oflScial declaration of 
respect and sympathy which the death of Chief Justice Waite 
has called forth from the President of the United States, from 
both houses of Congress, from the Bar of the Supreme Court, 
from meetings of the Bar in different states, and from other 
public bodies, it is deemed fitting that the American Bar 
Association, representing the profession of the law in all parts 
of the country, should also express and place on record its 
deep sense of the truly great loss which the nation and the 
administration of justice has sustained in the lamented death 
of the late Chief Justice of the Supreme Court of the United 
States. 

The most amiable and endearing traits of personal character, 
so closely united in our memories with an appreciation, univer- 
sal and profound, of the ability, wisdom and dignity with which 
he discharged the exacting and complex duties of his great 
station, as to make it requisite that any adequate expression 
of our feeling should set forth our tender regard for the man 
not less than our reverential regard for the Chief Justice. 

It was his good fortune to make whomever knew him not only 
to respect, but to love him with sincere affection. Wherefore, 
it may truly be said that his death was and is felt and declared 
throughout the country as a personal bereavement to thousands, 
as well as a professional loss and a national affliction. 

The office of Chief Justice of the Supreme Court came to 
our friend through the succession of eminent predecessors with 
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no diminution of its lustre ; and he whose decease we now 
lament needs and can have no higher praise than that which 
is everywhere spontaneously accorded, namely, that he left this 
jewel of measureless price with its brightness and purity 
undimmed, and without flaw or blemish while in his keeping, 
to his country and to his successor. 

The reasons why his survivors contemplate his official career 
with such satisfaction and deplore his death with such sincerity 
are easily denoted. His gentleness of nature and goodness of 
heart were the basis of his character ; and these qualities so 
intimately permeated every part of it, that they were visible 
in every act and in every expression. They clothed his de- 
meanor with that becoming modesty and reserve that were 
unconsciously habitual to him, and which were doubly graceful 
and pleasing in one holding his exalted station. By daily 
exemplifying how a genial courtesy was combined with a lofty 
dignity, upon which no one ever ventured to presume, he 
demonstrated that frigid reserve, cold austerity or assumed 
solemnity are not absolutely essential to the highest type and 
example of the judicial majesty. 

His moral nature had been trained by a Christian fireside 
in the school of duty. His mind had been disciplined by 
careful education. He had given his whole life to the study 
and practice of his profession, and he came to the office well 
equipped for its work. 

His qualities were thoroughly judicial. He had the judicial 
temperament, the judicial mind, and, particularly, the judicial 
vision, that fine intelligence and faculty defined, that enables 
the true judge to detect non-essentials, to reject useless details, 
to penetrate the husk of controversy, and to seize at once 
and with an unerring grasp upon the very heart of the 
cause. Moreover, he was zealously devoted to the duties of 
his office, in fact, he became a martyr to his zeal and devotion. 
His office and its duties filled his whole horizon. He had no 
other ambition. He recognized the essential interdependence 
of Bar and court. To no advocate, however obscure, did he 
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ever turn a reluctant ear. He had that patience and willing- 
ness to hear and to learn which in the assemblage of the 
judicial qualities is often the rarest and always the most 
valuable. 

He realized the truth, so often overlooked by judges in 
these days of crowded calendars, that the humblest advocate 
who has studied and mastered his cause can teach something 
of use and value to the wisest judge who knows nothing 
about it. 

The Chief Justice's power of logical and lucid statement is 
well known, and his judicial style is truly admirable for its 
simplicity, clearness and force. But conspicuous among his 
qualities were his knowledge, judgment and common sense. 
These never failed or deserted him. They supportedfand, in 
turn, were supported by, his learning and experience, and 
they combined to make him what he was, — an able, wise and 
good judge, of whom it is sufficient to say that he was always 
equal to the highest demands of his high office. ^ 

Be it therefore resolved by the American Bar Association : 

First. That it sincerely deplores the death of Chief Justice 
Waite^ by which the profession, the administration of justice, 
and the nation have lost a pure, wise and venerable magistrate, 
who had endeared himself to all by his generous and noble 
qualities of mind and character, who so worthily held him- 
self in the conduct and discharge of the duties of his great 
station, as to have deserved and secured the affectionate rev- 
erence and regard of all classes of his countrymen, and whose 
just title to true glory is that he left the office as exalted in 
the public and professional estimation as he found it. 

Second. That this Association respectfully tenders to the 
surviving members of the family of the late Chief Justice its 
sincerest sympathy and condolence, and it directs that a copy 
of these resolutions be sent to them, and also to the Supreme 
Court, at Washington, with the request that they be entered 
upon its records. 
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The President : 

The next business in order is the election of new members. 
But first, it has been thought advisable and to be a courteous 
thing that the Secretary shall call the roll of the gentlemen 
present representing state and local Associations, those en- 
titled to admission under the Constitution, that they shall be 
recognized or received at this time, before we proceed to 
business. 

Simeon E. Baldwin, of Connecticut : 

May I for a moment delay that action by reading an amend- 
ment to the By-Laws which is recommended by the Executive 
Committee, who have instructed me to present it at this time ? 

A practical inconvenience in the operation of our fourth By- 
Law has been manifested this year, in this : The fourth By-Law, 
after providing that all State Bar Associations may send not 
exceeding three delegates to each annual meeting, provides 
that in states where no State Bar Association exists, City and 
County Bar Associations may send not exceeding two dele- 
gates, these delegates to have all the privileges of membership 
at the meeting. Now, the practical inconvenience that has 
been found this year is this : Virginia had at the opening of 
the year no State Bar Association. She had a vigorous local 
Bar Association at Richmond, audit appointed two delegates 
to this meeting. Subsequently, in the course of the last year, 
a State Bar Association was organized in Virginia, and that 
Association has sent delegates to this meeting. Under the 
terms of our By-Laws both sets of delegates could not be ad- 
mitted, although the committee were sure that the Association 
would desire to welcome them. 

Now, what the commrttee would recommend is that we 
strike out of our By-Laws, to meet this case and other cases 
that may readily suggest themselves, the provision that it is 
only where there is no State Bar Association that City or 
County Bar Associations can send delegates. By doing that 
the By-Law would read as follows : " Each State Bar Asso- 
ciation may annually appoint delegates, not exceeding three in 
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number, and any City or County Bar Association may appoint 
delegates, not exceeding two in number, to the ,next meeting 
of the Association, and such delegates shall be entitled to all 
the privileges of membership at and during said meeting." 

This is the fourth By-Law, except that it strikes out the 
provision in regard to the non-existence of a State Bar Asso- 
ciation ; and, in behalf of the Executive Committee, I would 
move that the fourth By-Law be amended to read as I have 
stated it. 

Rufus King, of Ohio : 

Mr. President, there is one slight objection to that, — and 
that has been provided for in the constitution of the National 
Bar Association, — and that is in regard to the assessment for 
expenses. The National Bar Association have attempted the 
very same thing. The question may of course be decided 
hereafter just as well that the assessment or apportionment of 
the expenses may by amendment be added. 

Mr. Baldwin : 

Perhaps my friend is not aware that it has been our practice 
from the outset to receive delegates from all state and local 
Bar Associations without any assessment for expenses. They 
come here as our guests without charge, and I presume that 
practice will be continued ; I should hope so. 

Mr. King : 

If this Association had adhered to a state representation so 
that we should have had a solidly constituted representation 
of that sort, I presume the other Association, styled the 
National, would not have been formed. The committee now 
propose that we shall adopt a far wider basis, and the result 
will be that we are not to have a basis of State Bar Associa- 
tions but a very much larger representation from local Bar 
Associations, as illustrated last week at Cleveland. The local 
representations there entirely exceeded that from the State 
Bar Association. That being the case, I submit that as this 
very large local representation is going to take place, there 
ought to be some method adopted of having the increased 
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expenses of the Association also provided for in the same way. 

Henry C. Semple, of Alabama : 

I suggest, Mr. President, the reference of that amendment 
to a special committee, of which the gentleman who offered it 
shall be one. I think the suggestions made by the gentleman 
from Ohio indicate that we should consider this matter very 
carefully. I move that the amendment to the By-Law be 
referred to a committee to be composed of the gentleman who 
offered it and of two other members of the Association to be 
appointed by the Chair. 

Mr. Baldwin : 

Before that motion is put, I desire to say that perhaps my 
friend from Alal^ama did not understand that the resolution 
was offered by me not as an individual but in behalf of the 
Executive Committee, who did consider the matter at some 
length at a meeting when the question was fully discussed by 
the committee. I think, therefore, that it has been sufficiently 
considered so far as committee work is concerned. I trust, 
however, that it will be fully discussed by the Association, but 
I think that the Executive Committee is better qualified to 
decide it than a committee of three of whom I should be one. 

Mr. Semple: 

I am satisfied that the Executive Committee is composed of 
as able a body of lawyers as we have in this Association, but 
the fact is that objections have occurred to me, and have been 
stated by other gentlemen here, which, if presented to that 
committee, I am satisfied would have changed the result of 
their deliberations. I insist that it would be safer and wiser 
to refer this matter to a committee to be appointed by the 
President, who may act immediately upon the subject and be 
able to report this afternoon after the regular business. 

Wm. Allen Butler, of New York : 

Mr. President, I move that this whole subject be laid upon 
the table, to be taken up to-morrow morning after the first 
regular order of business. 

The motion to lay upon the table was adopted. 
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The President : 

The Secretary will now proceed to read the List of Delegates. 

{See List of Delegates.) 

The President : 

Gentlemen, you have heard read the names of the repre- 
sentatives present from the several state and local Bar Asso- 
ciations, and I am very glad to state to you that this is a very 
much larger representation than we have usually had. We 
are glad to see these gentlemen present, and we trust they will 
be in attendance at all our meetings and help us to make this 
reunion of members of our profession in this Association as 
pleasant as possible. 

William P. Wells, of Michigan, Chairman of the General 
Council, presented a list of new members, all of whom were 
elected. 

(See List of New Members Elected^ at the end of the 
Minutes.) 

The President : 

The election of the General Council is next in order. Will 
the Association proceed with that now ? If so, the Secretary 
will call the states in their order, and gentlemen, as their state 
is called, will name the gentleman selected by the delegates 
from that state as their member of the General Council. 

On motion, a recess of ten minutes was then taken. 

After recess, the election of members of the General 
Council took place. 

{See List of Officers^ at the end of the Minutes.) 

The President : 

I will announce that the Committee on Publications will 
consist of Henry C. Semple, of Alabama; William Allen 
Butler, of New York; Thomas N. McCarter, of New Jersey ; 
J. W. Fellows, of New Hampshire; and Frank B. Daniels, of 
Iowa. 

The report from the Secretary is the next business in order. 

Secretary Hinkley : 

I have to announce, Mr. President, that there are at this 
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time seven hundred and fifty members of the Association, or 
were at the time of the printing of our report. Twenty new 
members have been added this morning. 

There are three errors in the recapitulation on page 354, 
which I will correct by an erratum next year ; but, lest anybody 
should call attention to it before I do myself, I will say that 
New York has one hundred and eleven members instead 
of one hundred and twelve, as printed there; also, by 
accident Michigan and Minnesota were added together, 
making thirty-five credited to Michigan on that recapitulation, 
whereas Michigan has twenty and Minnesota fifteen ; and, by 
careless running over the alphabet in the same manner. South 
Carolina and Tennessee were put together, as if South Caro- 
lina had thirty-five, but South Carolina has twenty-one and 
Tennessee fourteen. 

With those corrections the recapitulation would stand cor- 
rect as of last year. We shall have another one next year, of 
course. Some fifty members are added a year over and above 
the losses by resignation and death. The membership of the 
Association is gradually increasing. 

It is stated in a note at the end of the last report that the 
fourth report" was out of print. It is now reprinted, and can 
be had at the prices named. 

I will here mention that there are, by the By-Laws, certain 
bodies furnished gratuitously with copies, and the Secretary 
will be pleased to know if there are any bodies entitled under 
the rule which have not received the report. 

On page 438 of the printed report of last year, you will find 
a memorandum of the subjects referred to committees, which 
are as follows : Resolution of Mr. Bonney, of Illinois, intro- 
duced at the session of 1886, relating to the establishment of 
courts of arbitration. There is also a resolution of Mr. 
Bonney, ofiered on behalf of Simeon E. Baldwin, of Connec- 
ticut, relating to the enactment in the several states of some 
uniform law to regulate the marriages of their citizens in for- 
eign countries, and the proper authentication and legislation of 
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such marriages in this country. These two resolutions were 
referred to the Committee on Jurisprudence and Law Reform. 

There was a resolution of Walter George Smith, of Penn- 
sylvania, offered on behalf of George Hoadly, of New York, 
relating to the exchange of written or printed briefs by 
counsel, before the submission of the cause. This was referred 
to the Committee on Judicial Administration and Remedial 
Procedure. 

There was a resolution of R. L. Morris^ of Tennessee, 
relating to an increase of the salaries of District Court Judges 
of the United States, which was also referred to the Committee 
on Judicial Administration and Remedial Procedure. 

There was a resolution of J. R. Johnston, of Ohio, relating 
to legislation deemed necessary to correct the irregularities in 
and evils growing out of the present laws relating to mar- 
riage and divorce, which was referred to the Committee on 
Jurisprudence and Law Reform. 

We have members here from every state in the Union except 
Colorado. 

With regard to the admission of new members, I thought it 
proper to print some sort of a form to be filled out and send 
a few out. Those forms will be found on the table here, and 
will facilitate the writing of recommendations of gentlemen for 
admission to this Association. 

For the first time, last year I took great pains to get up a 
list of the Bar Associations of the country, and it will be 
found appended to the last year's report. It contains as accu- 
rate a list as I could then make of all the Bar Associations, 
both state and local, in this country. There are one or two 
additions since. For example, I had the pleasure of being 
present at the formation of the Virginia State Bar Associa- 
tion, in July. I am also informed that there is a State Bar 
Association in North Carolina. That would make twenty- 
seven State Bar Associations in this country ; that is, three- 
fourths of all the states have State Bar Associations. There 
are also Bar Associations in the District of Columbia and 
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in the territories of Dakota, Montana, New Mexico and 
Utah. The local Bar Associations are very numerous, 
particularly in some of the large states ; and, strange to 
say, some of the very largest states have no State Bar 
Association. Thus, if you will look at Pennsylvania, you will 
find a very long list of what may be called local Bar Asso- 
ciations, and in Massachusetts also there are several, but in 
neither of those states is there any State Bar Association. I 
think it proper to say that although these associations are 
called by the name of Bar Associations, they are mostly mere 
library associations, and not properly Bar Associations. I men- 
tion this in order that gentlemen may see that it is not very prob- 
able that we will be overrun by applications from them, so far 
as the question of Bar Associations proper is concerned. 

Another thing that I would mention is this : It is very 
important that gentlemen who speak here and whose speeches 
are taken down by our stenographer should give their names, 
as I have been blamed once or twice for errors for which I 
think I ought to be excused when I cannot rapidly and 
quickly call the names of gentlemen occupying the floor, and 
the stenographer does not always know them. I hope this 
will be attended to, especially by gentlemen who wish to see 
their names properly recorded in the reports of the Association. 

There is a reception room at the Grand Union Hotel, where 
we shall be most happy to receive and entertain as well as we 
can, gentlemen who are strangers here, particularly, and the 
delegates. We will endeavor to entertain them better on 
Friday night ; meanwhile, some introduction may be useful 
and agreeable. 

I have received from a gentleman who is not a member of 
this Association a letter with an article on the subject of the 
arrangement of the law. I have read the paper myself and 
handed it to a member of our Association, who had taken an 
interest in that subject, but it is hardly proper I think for me 
to undertake to read such a paper here, and I submit to the 
Association what shall be done with the paper ; possibly the 
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proper provision would be to refer it to some special com- 
mittee, if any gentlemen were disposed to take up that 
subject. 

The President : 

Gentlemen, you have heard the report of the Secretary. 
Will the Association take any action upon the recommenda- 
tion last referred to ? If not, the report of the Secretary will 
be received and it calls for no action. 

We will now receive the Treasurer's report. 

Francis Rawle, of Pennsylvania, then presented his annual 
report as Treasurer. 

{See the Report at the end of the Minutes.) 

On motion, the meeting adjourned until 8 P. M. 



Evening Session. 

" August 15, 8 P. M. 

The President : 

Before entering upon the work of the evening it is customary 
to receive reports. The Chairman of the General Council has 
some business to submit. 

William P. Wells, of Michigan, Chairman of the General 
Council, presented a list of new members, all of whom were 
elected. -- 

{See List of New Members Elected^ at end of the Minutes.) 

The President : 

By a provision of the sixth By-Law of the Association it is 
not allowed that any resolution complimentary of any address 
or of any report to the Association, shall be oflFered. That 
By-Law, however, does not prevent the Chair from saying at 
least a word by way of compliment to the gentlemen who are 
to address us ; and therefore I take occasion to say that I am 
about to introduce to you a gentleman who is not only dis- 
tinguished in his family, distinguished as a statesman, but 
what is to me and to all of us of more importance, distinguished 
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as a lawyer; I have the pleasure of introducing to you, 
John Randolph Tucker, of Virginia. 

John Randolph Tucker : 

I thank you, Mr. President, for the very kind introduction 
you have given me. I think it is very well that the rules of 
the Association do not allow a compliment after the address, 
but permit it to be done before. It is a saving clause in behalf 
of the speaker. 

Mr. Tucker then read his paper. 

(See Appendix,) 

The President : 

Almost fifty years since in a somewhat doubting and hesi- 
tating manner I ventured beyond the Mississippi River to make 
my home. Within a few miles of where I then settled the 
entire country was known as the Great American Desert. 
Included in that great desert were what are now known as the 
great and wealthy states of Kansas and Nebraska. Almost as 
soon as the white man went into Nebraska a young man 
settled in Omaha just beyond the Missouri River. He had the 
good sense to keep out of politics, and, unlike the distinguished 
gentleman who has just addressed you, as far as I know, was 
never in Congress, nor sought to be there ; but he was always 
among the young and rising lawyers of the great state of 
Nebraska. That gentleman has kindly consented to be present 
to-night and address us. He will speak upon a different sub- 
ject than the one treated upon by the gentleman from Virginia. 
Gentlemen, Mr. J. M. Woolworth, of Omaha, Nebraska, will 
now address you upon the subject of " Jurisprudence Consid- 
ered as a Branch of the Social Science.*' 

Mr. Woolworth then read his paper. 

{See Appendix?) 

The meeting adjourned until Thursday at 10 o'clock. 
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SECOND DAY. 

Thursday, Av^gust 16, 10 A, M. 

The President : 

The first business in order is the report of the General 
Council as to the election of members. 

W. P. Wells, of Michigan, Chairman of the General Council, 
presented a list of new members, all of whom were elected. 

{See List of Members Elected,) 

George A. Mercer, of Georgia : 

I desire to offer a resolution, Mr. President, and have it 
tabled for the present, that the Association may act upon it 
to-morrow sometime before adjournment. There has been 
some dissatisfaction with the committee for continuing to hold 
our sessions each year in Saratoga. The Executive Committee 
do not choose to assume the responsibility of this matter, and 
they desire to have an expression of opinion on the subject 
from the Association. In order that the opinion of the Asso- 
ciation may be fully brought out we present the following 
resolution : 

'* Resolved^ That the Executive Committee be requested to 
select a place other than Saratoga for the holding of the next 
annual meeting of the Association.*' 

The President : 

The resolution is received, and, at the suggestion of the 
gentlema.n who has offered it, goes to the table for the present. 

On motion of Johnson T. Piatt, of Connecticut, it was 
ordered that so much of the report of the Secretary which was 
presented yesterday as referred to the arrangement of the law 
be referred to a special committee to be appointed by the 
Chair. 

The President appointed as this committee Johnson T. Piatt, 
of Connecticut ; Richard Vaux, of Pennsylvania ; and James 
0. Broadhead, of Missouri. 
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George Hoadly, of New York, then delivered the Annual 
Address. 

(See Appendix.) 

James 0. Broadhead, of Missouri : 

Mr. President, I rise for the purpose of presenting a reso- 
lution brought here by a committee appointed by the National 
Bar Association, to this Association. It will require no action, 
and therefore will consume no time. A meeting of what is 
called the National Bar Association assembled at Cleveland 
on the 8th of August, and a committee was appointed from 
that body to present a resolution to the American Bar Asso- 
ciation. I would have presented it yesterday but for the 
absence of a member of the committee. That committee 
consists of myself, Mr. J. H. Doyle, of Toledo, Ohio, and 
Mr. R. Ross Perry, of the District of Columbia. A brief 
preamble preceding the resolution I ask leave to read, a3 
follows : 

'' To the American Bar Association : 

" The undersigned were appointed by the National Bar 
Association lately assembled at Cleveland, Ohio, to tender to 
the American Bar Association its cordial greetings, and its 
co-operation and assistance in the work of legal reform and 
the promotion of the science of the law. The great object 
aimed at is to accomplish this work by every legitimate means, 
and it was thought that a purely representative body, com- 
posed of representatives from local Bar Associations already 
organized, and from those who might hereafter be organized, 
would secure a larger number of active working members oiF 
the profession in favor of any proposed reform than any other 
method that might be adopted. Those members of the pro- 
fession who belong to local Bar Associations at home, and have 
thus shown a disposition to aid in the work of reform, but who 
cannot well aflFord the expense of a long trip from their home, as 
well as the payment of annual dues to another Association 
besides their own, will thus have an opportunity through 
their representatives to secure the adoption of such measures 
as they may advocate. Many of the delegates to the National 
Bar Association are members of the American Bar Associa- 
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tion. They desire its continued existence and prosperity. 
It is, from its constitution, a permanent body, composed of 
members who have been elected, and who have the right to 
continue as members so long as they comply with the Consti- 
tution and By-Laws of the Association. It could not well be 
converted into a representative body, if it were desirable to do 
so, without destroying the rights of membership already 
acquired, and we trust that the American Bar Association 
may continue to prosper and to give light to the profession 
and to the country as it has done by means of the essays, 
papers and addresses of the members, (a feature which does not 
belong to the National Bar Association,) and by means of the 
other valuable work it has performed, and that they both may 
unite in securing the accomplishment of what each professes to 
have in view. The meeting at Cleveland has already recom- 
mended to the diflFerent states the same measure in regard to 
the acknowledgment of instruments aflFecting real estate as 
proposed by the American Bar Association and will use their 
best eflForts to secure its adoption, as they will in regard to any 
other similar measure that may meet their approval." 

The committee presents the following resolutions : 

At the first annual meeting of the National Bar Associa- 
tion of the United States, held at Cleveland, Ohio, on the 8th 
day of August, 1888, the following resolution was unani- 
mously adopted : 

*' Resolved, That a committee of three delegates of this 
Association, of whom the President of this Association shall 
be one, be appointed by the President with instructions to 
attend the next annual meeting of the American Bar Associ- 
ation, and to make known to that body the resolution appended 
hereto, adopted by the convention of delegates which organ- 
ized the National Bar Association." 

" Resolved, That we again adopt and re-affirm the declara- 
tions of the said resolution." 

The resolution referred to is this : 

" Resolved, That in the formation of the National Bar Asso- 
ciation we disavow any purpose to supersede, oppose, or inter- 
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fere with the American Bar Association; we send it our 
fraternal greetings, and invite it to co-operate with us in the 
accomplishment of the purposes for which both Associations 
have been formed/' 

This resolution was unanimously adopted by the National 
Bar Association. The committee are James 0. Broadhead, 
the President; J. H. Doyle, Ohio; and R. Ross Perry, 
District of Columbia. 

I will state briefly that of the forty thousand lawyers 
in the United States, at least ten thousand belong to 
different Bar Associations. They cannot all become mem- 
bers of the American Bar Association, but they have shown 
a disposition to co-operate in the work of legal reform, 
and they can be represented by delegates appointed by them- 
selves who can act for them in promoting the object that all 
of us have in view. There were one hundred and seven dele- 
gates at the meeting at Cleveland, representing about two thou- 
sand lawyers. Each fifty members of a Bar Association is 
entitled to one representative. Many Bar Associations did not 
send their full quota. 

Now, I can assure the gentlemen present that nothing is 
further from the purpose of the National Bar Association than 
to antagonize this Association. I happened to be in Wash- 
ington when the organization was first proposed. It was 
inaugurated by the District of Columbia Bar Association, and 
I was requested to take part in the Association. I had some 
hesitancy at first, until I was satisfied that the intention was to 
co-operate with the American Bar Association. If I have com- 
mitted an error I have not been able to see it. I present this 
resolution without any action being asked on the part of this 
body, except that it be received. 

On motion of Charles A. Peabody, of New York, the fol- 
lowing resolution was adopted : 

^' Resolvedy That the American Bar Association have 
received with much gratification the communication from the 
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National Bar Association, this day presented by Mr. Broad- 
head, its President, and will be glad to receive its aid and 
co-operation in measures for the promotion of the good of the 
legal profession and the due administration of justice in the 
country." 

The President : 

The resolution is adopted, and the committee from the 
National Bar Association is received. 

The proposition offered by Mr. Baldwin, of Connecticut, is 
now in order {ante page 13). 

Simeon E. Baldwin, of Connecticut : 

Our present By-Laws provide that all City aild County 
Bar Associations, in states where no State Bar Association 
exists, are entitled to representation in this body by not ex- 
ceeding two delegates from each Association. Delegates were 
accredited to this meeting by the Richmond Bar Association 
early in the year, and afterwards a State Bar Association was 
formed in Virginia, which has also accredited delegates to 
this meeting. Under the present rule the delegates from 
Biichmond could not be admitted as delegates to this meeting. 
This has led the Executive Committee of this Association to 
consider the subject of revising the fourth By-Law, and they 
instructed me yesterday to propose an amendment to it, which 
is in the hands of the Secretary, striking out the provision that 
local Associations can only send delegates in states where there 
is no State Association. If the amendment be adopted as 
recommended by the Executive Committee, it will simply 
strike from the By-Law that provision and will allow delegates 
to attend here, not exceeding two in number from any City or 
County Bar Association. It seemed to the committee a desir- 
able change to make in our By-Laws, and therefore they 
unanimously recommend it. 

The Secretary read the proposed amendment, as follows : 

Amend By-Law IV., so as to read : " Each State Bar Asso- 
ciation may annually appoint delegates, not exceeding three in 
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number, and any City or Goanty Bar Association may appoint 
delegates, not exceeding two in number, to the next meeting 
of this Association, and such delegates shall be entitled to all 
the privileges of membership at and during said meeting.*' 

Henry C. Semple, of Alabama: 

Mr. President, yesterday I asked a reference of this amend- 
ment to the By-Laws to a committee, upon a misapprehension. 
I supposed that the representation was unlimited and would 
therefore give an undue influence to the Bar of any great city 
in which our meetings might be held. I see that it is limited 
as to local Associations to two, and as to State Bar Associa^ 
tions to three, and I heartily concur in the wisdom of the 
amendment ; and with the allowance of the Chair, will with-: 
draw the motion which I made yesterday to refer it to a 
committee. 

The President : 

The gentleman from Alabama asks leave to withdraw the 
motion he made yesterday. Is there any objection? There 
being no objection, his motion is withdrawn. The question 
now before the Association is on concurring in the amendment 
to the By-Law, proposed by the gentleman from Connecticut. 

Rufus King, of Ohio : 

I beg leave for a moment to explain rather more definitely 
than I did yesterday. Our fiscal measures have been very 
successful, and we are very greatly indebted to our Treasurer 
for the handsome manner in which he has kept up aur balance. 
But the apprehensions I have in regard to this proposed 
amendment are that we shall run the treasury dry, and in this 
way : The very large number of local Associations will send 
delegates here, and those gentlemen will bounder no necessity 
of having themselves made members of this Association. We 
shall have no financial benefit from them. It is proposed, as 
Mr. Baldwin stated yesterday morning, that the local Asso- 
ciations shall all be admitted upon the same comity that the 
State Associations have been admitted here. Now, Mr. 
Broadhead a few moments ago alluded to what I desire to 
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explain to the Association. The National Bar Association 
have adopted purposely what the committee now propose, and 
I beg leave to read a clause from their Constitution so that the 
Association will see precisely where this will drift to : " This 
Association shall be purely representative in its membership, 
and shall be composed of delegates to be chosen as hereinafter 
provided from each State, County, Parish, or City Bar Asso- 
ciation, represented in the Convention, adopting this Constitu- 
tion, as shall ratify the same, and such other Bar Associations 
as shall from time to time be admitted to membership herein 
by a majority vote." 

It is unnecessary to read the rest, but I desire now to add 
the annex which the National Bar Association found necessary 
to make to this provision : ^^ Each Association shall pay $5 to 
the Treasurer as annual dues for each delegate to which it is 
entitled." 

It will be seen, therefore, that while the National Bar Asso- 
ciation saw fit to adopt what the committee proposed to us to do, 
they have annexed to it what I think will become an extremely 
important thing to us in the future, and I think we ought to 
look ahead in this matter. I think if we adopt the resolution 
without the annex which the National Bar Association have 
put upon it we shall very soon run dry. 

Walter George Smith, of Pennsylvania : 

Mr. President, following out the line of Mr. King's remarks, 
I would call the attention of the Association to pages 447 and 
449 of the last report, which is a compilation of the local Bar 
Associations, and which was prepared by the Secretary for the 
information of the member^. I have not had leisure to make 
a count of the number of local Bar Associations, but many of 
these are merely local library associations, which have no 
special object in view except to support a general law library, 
and are not for the general advancement of jurisprudence. In 
Pennsylvania I find thirty-four local Bar Associations, or law 
library associations, or organizations chiefly of that character. 

Now, it seems to me, with all deference to the Executive 
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Committee, that if their suggestion is adopted the whole character 
of the American Bar Association may be changed. There are 
here to-day probably one hundred members of the American 
Bar Association, — not evenly distributed. In some states 
there will be ten or a dozen gentlemen present, and from other 
states not a single representative. Next year there may be 
ten or a dozen present from some state that is not represented 
here to-day at all. 

We cannot expect to do the work we have in view here in 
the same way that an ordinary legislative body is constituted. 
Our object here is by the reading of papers and by the discus- 
sion of legal subjects, to bring our influence to bear on the 
Bar of the United States; and it seems to me that the success 
this organization has met with in the past ten years justifies 
the scope and plan of the organizers of the Association as we 
have it to-day. If there is good to be found in the plan of a 
representative body such as the National Bar Association is, 
let us wish it God-speed. It will not interfere with us in the 
slightest degree, and we have already passed a cordial resolu- 
tion in relation to it. If its plan is a desirable one it will 
fulfill its mission. But for us it would be unwise in view of 
our past success to attempt to trench upon the field it has 
discovered. 

R. D. Benedict, of New York : 

Mr. President, I offer an amendment. I move to add to 
the clause as proposed by the Executive Committee the follow- 
ing : " But delegates from a City or County Association shall 
be so entitled '* — that is, entitled to the privileges of member- 
ship — '^ on payment of the annual fees provided for in Article 
VII. of the Constitution." 

William Allen Butler, of New York : 

I second that amendment. 

Henry C. Semple, of Alabama : 

I desire to say that this is in no respect a change of the 
Constitution or character of our Association. The National 
Bar Association is merely a representative body. The dele- 
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gates who attend represent the whole Association to which 
they belong, and they cast a vote in proportion to the numbers 
of the Association to which they belong. The members who 
attend here from local Bar Associations or State Bar Asso- 
ciations cast only individual votes. If one member appears 
here, as we have now from the Alabama Bar Association, which 
comprises three hundred and fifty members, he casts only one 
vote, and therefore I cannot see the force of the objection of 
the gentleman from Pennsylvania, my friend Mr. Smith. 
There is no danger of diverting the character of this Asso- 
ciation, directing it into another channel, by encouraging the 
attendance of members of local Bar Associations. The only 
change made is in inviting local Bar Associations to send 
delegates here to us. 

Now, my friend from Ohio has suggested a difficulty which 
looked like a difficulty except in the light of experience. I 
am informed by the Secretary that of the delegates who have 
attended from these Associations in the eleven years of our 
meetings two-thirds of them have become members of the 
American Bar Association at the sessions at which they have 
attended. I think, therefore, that the amendment of the gen- 
tleman from Ohio is unnecessary. I think the resolution 
should be adopted as prepared by the Executive Committee 
without amendment. 

P. W. Meldrim, of Georgia : 

Mr. President, I have only this to add to what the gentle- 
man from Alabama has said. It fell to my lot in company 
with others to represent the Georgia Bar Association before I 
became a regular member of this Association. Last year the 
Georgia Bar Association sent four delegates here. One of the 
four was already a member of this Association, and all of the 
four now are members of this Association. The year preced- 
ing the same thing happened, and the year before that. The 
consequence is, viewed from a financial standpoint, that we 
have gained by it. 
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Rufus King, of Ohio : 

I am a little afraid that if Mr. Semple's idea shoald be ex- 
tended too far it would still leave us in the difficulty that I 
have predicted. The local Bar Associations are not State 
Bar Associations, and it seems to me safer to have the amend- 
ment adopted. 

I. C. Grubb, of Delaware: 

I am inclined to the middle course as the safest one. While 
I feel the same sentiment of generosity and liberality which 
seems to animate Mr. Semple and the members of the Execu- 
tive Committee and was inclined to concur in the amendment, 
I have heard the amendment offered by Mr. Benedict from New 
York that these delegates pay $5, the same amount 
that is to be paid by the regular members of this Association, 
yet I think there is a middle course in this matter, and I would 
offer it as an amendment to the amendment, viz. : That those 
who come here representing either this new National Associa- 
tion of the Bar, or those who come from states representing 
either the State Bar or the local Associations in the several 
states, be admitted to all the privileges of this floor to the ex- 
tent of participating in the discussions of all general questions 
of interest to the Bar and for the improvement of the laws for 
the different states, but not participating either by their voice 
or by their vote in any questions relating to the organization 
of this Association or its financial affairs. 

That will put them upon the basis which I consider just and 
safe for this Association. It will hold out to them some in- 
ducement for coming here, and, as they are all members of 
the Bar, as we are, I cannot understand why they should par- 
ticipate in all the privileges of membership without paying 
some compensation when participation to the extent which I 
have suggested does extend a courtesy, does extend a valuable 
privilege, does enable them to carry out the objects of this 
Association. My amendment is a usefiil precaution, and some- 
times an ounce of precaution is said to be worth a pound of 
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cure. No harm can result from the adoption of such an amend- 
ment as I offer. It brings these gentlemen here. It enables 
them to participate in our discussions and to vote upon all 
these general questions for the general advancement of the 
science of jurisprudence, without menacing at all the autonomy 
of this organization, which members of the Bar, as voliin- 
teers taking an interest in the subject of the law for its own 
sake alone, have organized and made prosperous to the present 
extent. I do think now that it would be just and safe and wise 
and courteous and would carry out the objects of the amend- 
ment proposed and the original article itself which has been 
adopted by this Association, with, however, the reservation 
that these gentlemen who have been sent here from the various 
states shall be entitled to participate in all the privileges of 
this meeting of the Association, because they have come here 
upon the faith of an article already heretofore adopted. 

Skipwith Wilmer, of Maryland : 

I have listened, Mr. President, to the remarks of the 
gentlemen from Delaware, and, while I certainly agree in the 
main with the spirit which he has expressed, I think it would 
be unfortunate for us to have a different class of representa- 
tives on this floor ; some entitled to debate and to vote, and 
some entitled to debate only. I feel that the spirit which has 
permeated the formation of this organization, and which has 
brought us here from time to time — whatever brought us here 
— we were all listened to with the same consideration whether we 
came to represent various Associations or only in our own indi- 
vidual capacities. The fact that there is something in the 
representative feature seems to be at the spring of action 
which has prompted the formation of the National Bar Asso- 
ciation. It has been within the experience of all of us to feel 
that the representative part, that is, the position of represen- 
tatives of other Associations, has not been prominent in our 
deliberation. The gentlemen who have arisen to speak here if 
they had anything to say might mention incidentally that they 



AMENDMENT OF BY-LAWS. 83 

came from other Associations, but the consideration with which 
they were listened to was not affected by that. 

Now, this change, at this particular time, seems to me to 
have a significance that has not been referred to. The 
National Bar Association has a definite basis of representa- 
tion. There has been some little misapprehension felt that 
the two Associations would conflict, and, instead of strength- 
ening, weaken each other. I hope that after the assurances 
which have been tendered by that Association to us this morn- 
ing and by this Association to that, any such misapprehension 
will be allayed ; but the plan proposed now does not look to 
me as tending to further the good feeling. We are tendering 
now to all delegates from the local Associations membership 
in this Association free. Colonel Broadhead has told us that 
the members of his Association pay $5 each. While I would 
not abandon the cordial invitation we have extended in our 
Association to gentlemen who come here representing other 
Associations, it seems to me to be carrying out the comity 
which these resolutions breathe that the amendment offered by 
the gentleman from New York should be adopted as the one 
that best meets this subject. Every representative to that 
Association pays $5, that is, his Association pays it for him. 
Those who come as representatives to this Association ought 
certainly to be in no different position. We therefore ask that 
they contribute to this Association alike amount, just what we 
ask our own members to do, and yet extend to every local 
Association that chooses to come here the invitation which is 
conveyed in the resolution of the Executive Committee. I 
do not think we can be considered as having been inhos- 
pitable or discourteous either to the local Associations or to 
the National Bar Association, and we will do that which my 
friend Mr. King of Ohio has already referred "to — take care of 
the finances of this Association. 

I sincerely hope that the resolution of the Executive Commit- 
tee with the amendment from the gentleman of New York will 
be adopted. ^ 



34 GENERAL MINUTES. 

Charles W. Hoffman, of Washington : 

It often happens, Mr. President, in a discussion of thiar kind, 
that when a resolution is presented and there are amendments, 
the consideration of the amendment entirely excludes the con- 
sideration of the original question. I merely wish to suggest 
one consideration which seems not to have been considered, and 
that is that all the regular members of this body have run 
through a gauntlet of a double consideration of their claims to 
be elected as members. They must first be presented by the Local 
Council. The mere fact of asking the Local Council to present 
their names for membership is not always granted. The Local 
Council consider whether the persons who ask for membership 
are proper persons to be members. After that is gone through 
ana their names are presented they then go before the General 
Council. Then comes a second consideration of their claim. 
Now comes a proposition that we shall admit virtually as mem- 
bers, and without contributing anything to the resources of 
the Association, a large number of persons who go through 
neither of these ordeals ; or in other words, that we shall remit 
to other bodies, and, as far as we are concerned, entirely irre- 
sponsible bodies, the selection of a large number of members 
of this Association. I would rather restrict the admission of 
delegates than enlarge it. This Association has met with suc- 
cess. Why now in the flood tide of that success should we 
change our operations and add a number of members who have 
not gone through the ordeal prescribed by the Constitution, 
but introduce a large body of persons over the selection of 
whom we have no control, and who contribute nothing to the 
material prosperity of this Association ? I hope that in the 
discussion of the various amendments these facts will not be 
forgotten. 

F. P. Pochfe, of Louisiana : 

We are discussing three amendments at a time, Mr. Presi- 
dent, as it seems to me. First, the amendment proposed by 
the Executive Committee ; second, an amendment to that, pro- 
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posed by the gentleman from New York; and third, still another 
amendment by the gentleman from Delaware. 

Now, as I understand, the rule was at first that no repre- 
sentatives from local organizations could be admitted unless 
in cases where there is no state organization. The amend- 
ment is to allow the same privilege to county and city organi- 
zations as to those that existed previously for state organiza- 
tions. The amendment to require annual dues is not germain 
to that, and we should take a vote upon the first amendment 
as reported by the committee. 

I am in accord with the amendment proposed by the gentle- 
man from Delaware. In my opinion the amendment by the 
gentleman from New York is, to say the least, slightly derog- 
atory of hospitality. 

I. C. Grubb, of Delaware : 

The proposition offered by the Executive Committee is not 
an amendment which in a Parliamentary sense would make 
my amendment out of order. That is the original business 
before the Association. I understand that an amendment can 
be offered to the original proposition, and then an, amendment 
may be offered to the amendment. 

At the request of the President, Thomas J. Semmes, of 
Louisiana, took the Chair, as Acting President. 

George G. Wright, of Iowa: 

I want to say one word in addition to what has been stated. 
You all readily understand, of course, the exact proposition 
that is presented by the recommendation of the Executive Com- 
mittee. The By-Law as it stood before, authorized representa- 
tion from State Associations, and also from County or City Asso- 
ciations, but not from County or City Associations in states 
where there was a state organization. Under that By-Law 
neither those representing State Associations or City or County 
Associations paid anything. The Executive Committee, in view 
of a case that was presented to them from Virginia, deemed it 
advisable to recommend the amendment as it stands, under 
which County and City Associations can be represented, 
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though no state where there may be a state organization. In 
other words, they deemed it but proper that, though there be a 
state organization, cities and counties, if they had organi- 
zations, nevertheless might be represented here. It had no 
reference to any other existing organization in the nation. It 
had no reference to what had been done by any other organi- 
zation. It was proposed as a just and wise measure in view of 
the fact that it was thought advisable that city and county or- 
ganizations might be represented although there might be a 
state organization, and for this reason : because the city or 
county organizations sometimes have a larger membership than 
the state organization. For instance, in the City of New York, 
the city organization has, I believe, a much larger membership 
than the state organization ; and to say that the City of New York 
should not be represented here because there is a state organi- 
zation, it occurred to us was unwise. There is no objection to 
the principle involved, but it is proposed to burden it with a 
further provision that those coming from a City or County 
Association pay a fee, and gentlemen are fearful that if you do 
not do this your treasury will be depleted ; in other words, 
that gentlemen who are not members of the Association and do 
not pay an annual due will be sent as delegates from county 
or city organizations and come here without paying the fee. 
No'w, that is the argument that is presented here. One gen- 
tleman presented this matter in a manner that it seems to me 
is unanswerable, and that is that we have added to our mem- 
bership by those who come as representatives of county and 
city organizations. They come to meet with us, they know 
what we are doing, and they join us; and scores would never 
have been members if it were not for the fact that they were 
sent here first by the city and county organizations. 

Now, heretofore these delegates that have been sent to us in 
this manner have not had to pay, and why make them pay 
now? Why, you say, otherwise it will reduce the treasury. 
Gentlemen, I do not believe that we can lose a dollar by it. 
It was said of Mr. Webster at one time that just after dinner 
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and making a speech, which you have all heard of, remarked : 
^^ There is a great deal said, gentlemen, about the national 
debt, the national debt. What is it ? How much is it ? I be- 
lieve I will pay it myself." Now, I am almost prepared to say 
that if your treasury is reduced in this way, I will pay it my- 
self. I believe the Association will add dollars to its treasury 
by leaving the matter as it is. 

Acting President Semmes : 

Gentlemen, the Chair has considered the matter as to the 
amendment and the original proposition, which was suggested 
by Mr. Pochfe, of Louisiana, and rules that the proposition re- 
ported by the committee, although it is an amendment to the 
By-Laws, is an original proposition. Therefore it is subject to 
amendment. Consequently the vote will be taken upon the 
last amendment first, and then upon the second amendment, 
and lastly upon the proposition as amended, if it be amended ; if 
the amendments are voted down, then upon the original propo- 
sition as reported by the committee. 

Henry Budd, of Pennsylvania : 

Mr. President, one thing has been developed by the debate, 
and that is that there may be many minds in one house. 
There may be some of the opinion that I am and who have not 
yet expressed it, viz, ; that the representative feature of this 
Association is rather a troublesome one. We might have two 
gentlemen here from the Bar Association of the City of New 
York and another gentleman from the State Bar Association, 
representing large bodies of lawyers, and their vote would be 
worth no more than mine or my friend's here, who represent 
only ourselves. I see no reason why we should become a still 
more cumbrous body. 

The Secretary : 

Probably two-thirds of all who have hitherto come as dele- 
gates have joined the Association at the very meeting at which 
they came here. 

Mr. Budd : 

Now, T think we will do very well to leave things as they 
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are. Therefore, Mr. Chairman, knowing the great difference 
of mind and feeling that it can hurt nobody, I move to lay the 
whole matter on the table. 

A vote was taken upon laying the subject matter on the 
table ; the result being in doubt, a division was called for, and 
resulted in thirty-three ayes and thirty-three nays. 

The Acting President : 

The Secretary announces thirty-three ayes, and thirty-three 
noes. The Chair votes in the negative, and the motion to lay 
on the table is lost. 

N. W. Ladd, of Massachusetts : 

Mr. President, it seems to me that this matter has not been 
properly digested so far, and it seems to me that many matters 
which ought to have engaged the attention of the committee 
when this matter was before them did not meet their notice. 
One is that there is another organization formed, having simi- 
lar aims and views with this organization. It seems to me 
that that matter ought to have been considered by this com- 
mittee, but it was not. The fact that that organization ad- 
mitted representatives of local Bar Associations ought to have 
been considered, and the basis on which they admitted those 
representatives. That basis has now been disclosed to us. I 
do not know that it was known to the committee, but if it was 
the Chairman has told us that they did not consider it. We 
are now informed by one gentleman that every fifty members 
of a local Bar Association are entitled to one representative 
to the National Bar Association. Now, if we go on in the way 
proposed by this original proposition and by the amendments 
to it, it seems to me that we are not paying any regard to the 
basis on which that representation takes place. We are ad- 
mitting, according to the proposition of the committee, without 
any dues or membership fees, to fiill membership in this Asso- 
ciation — and I certainly should favor that rather than partial 
membership — members from local Associations to the number 
of two, and three members from the State Associations. Now, 
is it not proper that if this Association admits to its member- 



AMENDMENT OF BY-LAWS. 39 

ship, to act upon all questions coming up, members from other 
Associations, it should receive some compensation for that ? I 
think so. I think that some of the burdens should be borne 
by those who share the privileges, and I think the fact that a 
National Association has been formed in this way and admits 
members from local Associations in this way should be recog- 
nized here. No National Association and no American Asso- 
ciation, which is larger than the National, would think of 
existence unless it called upon its local members to contribute 
something towards its existence. It seemed to me as the 
various amendments were proposed that it had not been made 
sufficiently definite what the basis was to be. The amend- 
ment that was proposed was to the effect that any member 
being sent by the local Associations should be called upon 
to pay the usual fee. That is very proper, but it leaves 
undecided the questions whether he shall pay that fee if he 
is not a member and if he is a member shall he pay it, for 
it is not impossible that the local Bar Association may 
send to this Association representatives who are already mem- 
bers here. Are those gentlemen to be called upon to pay the 
additional fee, or is the fee they have already paid sufficient ? 
That will have to be decided, and it seems to me it ought to 
have been provided for by the committee. I would like to see 
this whole subject recommitted to this Executive Committee, 
in view of the last vote. I would therefore move that it be 
recommitted to the Executive Committee with instructions to 
report at the next session of this Association to-morrow. 

W. H. H. Russell, of California : 

Mr. President, the Chairman of the Executive Committee 
informed us that they had carefully considered this proposition 
in every phase. We learn from the President of the Associa- 
tion of that fact also. Now, it seems to me that when the Ex- 
ecutive Committee have unanimously reported this proposition, 
and, as the gentleman from Georgia very practically suggested, 
when the result would be a great increase of membership, it 
occurs to every one that no man certainly would come here 
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from any local or State Association and receive the courtesies 
of this Association and not join it. I hope, sir, that the report 
of the committee will not be recommitted, but that it will be 
adopted by this Association. 

Secretary Hinkley : 

I think there should be no judgment until the facts are 
known. The facts are not known. I think the gentleman 
from Boston, particularly, is in error as to some facts, and I 
think there are other questions behind which are not at all 
known or thought of. A great many letters come to me from 
all over the United States from state and local Bar Associa- 
tions, and in them there are contained expressions of senti- 
ments and opinions and details of facts which it would be too 
tedious to mention ; but one of the facts the President, who is 
at present one of the Executive Committee, has mentioned, 
and it is this : That the State Bar Associations are not com- 
posed of delegates from City or County Bar Associations, and 
are generally, just as this body is, independent organizations, 
composed of individuals. Hence it happens ; we will take the 
State of New York as an example. The members of the great 
Bar Association of the City of New York are not all of them — 
I don't know, but I may venture the assertion that not half 
of them are — connected with the State Bar Association ; and 
the State Bar Association and the City Bar Association are 
both worthy to be admitted here by delegates. Now, I will 
turn to the question as it strikes me, and this is the distinct 
answer which I gave to a member of the State Bar Associa- 
tion of this state. Speaking of the question of authority, one 
of its members wrote me on that subject. I replied that there 
was, in my opinion, no authority in the question. We did not 
claim any. We had never exercised any. It was not with 
regard to any such questions that in the organization of this 
body ten y^ars ago the gentlemen who framed the Constitu- 
tion thought it would be an ageeeable thing to have gentlemen 
coming here from State and local Associations — not a repre- 
sentative question at all, but a friendly interchange of opinions 
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— more as guests than in any other light, and therefore they 
were to come that they might see what we were doing, and if 
they approved it, they might join the Association, or they 
might go back and tell their friends what we were doing and 
thus be incited, if there is anything here that is good to incite 
them, to further movements in their own part of the country. 
That was the idea involved, and that idea, to some extent, has 
been carried out. Now, so far as the question of money is 
concerned, I venture to repeat — I am sure I am not in error 
in this — that between one-half and two-thirds of all the gentle- 
men who have come here as delegates from year to year have 
joined the Association. Certainly, more than half, at the very 
meeting to which they were accredited as delegates. I think 
it right to say, Mr. President,' that the members of the Execu- 
tive Committee were not ignorant of the fact that there had 
been an Association formed under the name of the National 
Bar Association, and we were not ignorant of the fact that 
delegates had been accredited to this meeting ; but I repeat 
that their constitution or their action had nothing to do with 
the question of this proposed amendment which the Executive 
Committee have unanimously laid before you. There was 
another suggestion. This was a matter which came to my 
knowledge, and I narrated it to the Executive Committee. In 
the City of Richmond they have a local Bar Association. 
They sent two eminent gentlemen of the Bar of that city to 
represent them here, as delegates, or guests, or however you 
may choose to call it, and shortly after, on the 5th of July, an 
assembly of the lawyers of Virginia was held at Virginia Beach 
and thereat they formed a State Bar Association of the State 
of Virginia. When they sent three delegates here upon my 
invitation, which I had extended to all other State Bar Asso- 
ciations, they sent one of the two gentlemen of Richmond as 
one of their delegates, not thinking it right that both delegates 
should come from the same locality. Thereupon the other 
gentleman thus lost his office and opportunity of coming here 
to represent the City of Richmond. 
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Now, we cannot be hurt, we must be greatly benefited, by 
this change. The proposition is a simple one. We have seven 
hundred and fifty members, which multiplied by $5 ought to 
give us $8,750, and the Treasurer's report shows that our 
finances are ample. 

At this point the President again took the Chair. 

The President : 

The question is on the amendment offered by Mr. Grubb. 
The Secretary will now read it. 

Secretary Hinkley : 

The amendment of Mr. Grubb, of Delaware, is that such 
delegates be entitled to all the privileges of the Association to 
the extent of participation by their votes and voice in the dis- 
cussion and decision of all questions before the Association, 
except such as relate to the government, organization and 
private business of the Association. 

I. C. Grubb, of Delaware : 

An amendment has been made, offered by the Executive 
Committee, that all these delegates be admitted with all the 
privileges of membership. An amendment was offered by the 
gentleman from New York, the effect of which would be to 
make every member as he enters here pay $5 before he can 
participate in any privilege. Now, the object of my amend- 
ment was to modify the effect of the amendment of the gentle- 
man from New York, and to take this position : That ^e 
will admit delegates without any condition, without any charge, 
representing Bar Associations of other states, to all the privi- 
leges of discussing and voting upon all matters of a general 
nature before this Association for the improvement of the law 
for nothing ; but if they seek to participate in the change of 
our Constitution, of our organization, or in matters relating to 
our finances, I for one do not consider that they should have 
that additional privilege — which strikes at the basis of this 
organization, and may lead to its destruction. I mean this 
with all deference to gentlemen who come here representing 
all other Associations. I say this, and the danger confronts 
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US, that these Associations may become rivals to this volun- 
tary Association and may desire to supplant the original mem- 
bers of this Association and get control of it, and they may 
have the power for this reason. Think. Take five from a 
state and county, forty states and territories. That will make 
two hundred persons who would come here without paying one 
cent, and not only participate in the discussion and voting but 
may disburse this surplus of ours. Therefore it is that I 
explain the order of that amendment, not to prevent them from 
participating in the discussion, but to prevent the representa- 
tives of any organization from coming here and having all the 
privileges of membership, when the exercise of them may 
destroy this Association and eject from the control of it those 
who have built it up and are entitled above all others to the 
benefits and privileges of it. I think charity begins at home, 
and liberal as I desire to be, and I am liberal because if we 
invite them here they will join us, and it is an assumption and 
a policy that all those who have come here have been accredited 
by the Bar of 

N. W. Ladd, of Massachusetts : 

I rise to make a motion which I have promised some of the 
gentlemen near me that I would make, and that is, I move to 
recommit this matter to the Executive Committee to report at 
the next annual meeting. I think it is important that this 
matter should not be considered lightly. 

The President : 

The question is on the motion of the gentleman from Massa- 
chusetts, to recommit the whole matter with the original propo- 
sition and amendment to the Executive Committee with in- 
structions to report at the next meeting. 

The result of the vote being in doubt, a division was called 
for, and the motion to recommit prevailed, thirty-seven ayes, 
and twenty-four noes. 

Mr. Perry, (of the National Bar Association): 

Mr. President, I rise to correct a misapprehension. I think 
it is well always to avoid any misunderstanding. The committee 
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from the National Bar Association have been twice referred to 
as having been sent here as delegates by the National Bar 
Association. That is a misconception. They are sent here aa 
a committee to make known to this Association their best 
wishes for the harmonious progress of both organizations 
towards the attainment of the objects which both profess to 
have in view. 

The President : 

The Chair has so understood it all along, and I am very 
glad the statement has been made. It could not have been 
otherwise under our Constitution and By-Laws. 

The next business in order is the discussion and action on 
the report of the Committee on Commercial Law, made last 
year, on the subject of the adoption by Congress of an Act, 
for the Regulations of Inter-state Commerce. You will find 
that in the report of our last meeting at page 332. That 
question is now before the Association as the first business 
in order. 

Bufus King, of Ohio : 

In view of the very elaborate and able address which we 
had last night upon this subject, presenting a view of the 
question of inter-state commerce which we have not before had 
the opportunity of hearing, I submit a motion, which I oflFer 
with the consent of the committee whose report is now pre- 
sented, as follows : 

'* Ilesolved, That so much of the paper read before the 
Association by Hon. John Randolph Tucker as refers to the 
subject of National legislation relating to commercial paper as 
an instrument of commerce, be referred to the Committee on 
Commercial Law, in connection with the subject already 
referred to it, and that the whole matter be recommitted to the 
Committee on Commercial Law for further report at the next 
meeting of the Association." 

This motion was adopted. 

The President : 

Reports of standing committees are next in order. By 
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reference to page 438 it will be seen that there was a resolu- 
tion of Mr. Bonney, of Illinois, relating to the establishment 
of courts of arbitration, which was recommitted to the Com- 
mittee on Jurisprudence and Law Reform. That subject is 
now before the Association. What action will the Associa- 
tion take ? 

Simeon E. Baldwin, of Connecticut : 

The bill in question was presented by the gentleman from 
Illinois to whom allusion has been made at our meeting two 
years ago and at his request referred to the Committee on 
Jurisprudence and Law Reform, of which Mr. Bonney is not 
a member, and it was the subject of a report made to the last 
meeting of the Association by the Committee on Jurisprudence 
and Law Reform, and that report was recommitted with in- 
structions to report again at the present meeting. 

The bill which was referred to the committee is in substance 
this: It declares that the Federal courts, circuit, district 
and territorial shall appoint one or more arbitrators who shall 
be standing officers of the court and whose business it shall be 
to entertain submissions to them, by voluntary agreement of 
parties to any controversy which is within the jurisdiction of 
the court. It provides that the parties to any controversy 
may select one or more of these arbitrators to try their case, 
either alone or in conjunction with other arbitrators selected 
by the party, and that the case shall be heard in an informal 
way according to the principles of justice and equity. It pro- 
vides that the court shall have power to aid the arbitrators 
with its advice on any point of law, and that their award when 
made shall be returned to the court, and that the court may 
correct it if it be in excess of their jurisdiction, or may set it 
aside for any sufficient cause. It also provides that the com- 
pensation of the arbitrators shall be paid by the parties, and 
that the Supreme Court of the United States may make rules 
from time to time for the better administration of justice under 
these provisions. 
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The committee would report, sir, upon this bill that it seems 
to them a reasonable and practicable scheme for introducing 
the principle of oflScial arbitration into Federal procedure, and 
that the introduction of such principle seems to them on the 
whole a desirable thing. There are certainly very few of our 
states in the practice or statutes of which there is not some 
provision for making a submission to arbitration a rule of court 
and lending the arm of the law to the enforcement of the 
award. This bill is a scheme for giving the same jurisdiction 
to the Federal courts, and in a somewhat more emphatic form, 
because unlike many of the state statutes the arbitrator here 
is a standing oflScer of the court appointed before the contro- 
versy arose, and therefore it is to be presumed is unacquainted 
with the controversy or the parties to it. 

It seemed to your committee that such a bill might in some 
instances afford an efficacious remedy for the prompt settle- 
ment of a certain class of disputes which have arisen in this 
country during the last five or ten years. We refer particu- 
larly to disputes in which trades unions and workingmen's or- 
ganizations generally are concerned. It is a fundamental 
principle of many of these associations that all disputes ought 
to be settled by arbitration, and they pledge themselves to sub- 
mit to arbitration any dispute to which they or the members 
they represent may be parties. We do not report that this 
bill is the best possible bill that can be framed for the purpose, 
but it is a step in the right direction, and therefore we report 
the following resolution, which will be found on page 10 of the 
printed report : 

" Resolvedy That in the opinion of this Association the pro- 
ject of a bill for an act to establish Courts of Arbitration as 
printed in the foregoing report presents a fair and practicable 
scheme for enlarging the powers of the courts of the United 
States in respect to arbitration, and is worthy of careful con- 
sideration by the Congress of the United States at its next 
session." 

This resolution was adopted. 
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Mr. Baldwin : 

The committee would present another report on a matter 
referred to it at the . last meeting, mentioned on page 11, — 
regarding marriage and divorce. The following resolution 
was adopted at the last meeting of this Association : 

" Resolved^ That the Committee on Jurisprudence and Law 
Reform be requested to consider and report at the next annual 
meeting, what legislation, if any, it may deem necessary to 
correct the irregularities in and growing out of the present 
laws relating to marriage and divorce.*' 

At the meeting of the Association held in 1879, a resolution 
of somewhat similar tenor was adopted, as follows : 

'^ Resolved^ That the Committee on Jurisprudence and 
Law Reform be requested to report at the next annual meet- 
ing of the Association, a synopsis of the laws of marriage 
and divorce in all the states and territories and District of 
Columbia, with such recommendations as they deem expedient 
for bringing about more uniformity in such legislation ; and 
that they be authorized to employ such clerical assistance as 
may be necessary in this as well as the subject heretofore 
referred to them.** 

Three years later, at the meeting of the Association in 
1882, your committee reported at length on this subject. 
That report stated, in brief, that the differences in the social 
conditions of our various states and territories was such as to 
make it practically impossible for them to regulate the subject 
of marriage in the same manner ; that we found that the 
causes of divorce recognized by law are few in some states and 
many in others. New Hampshire recognizes sixteen, and 
Delaware but two, and it would be almost as diflScult to extend 
the causes of divorce in jurisdictions where they are now few 
as it would be to restrict them in those where they are many. 
We also reported at that time that in the opinion of the committee 
the evils of the American system of divorce come largely 
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from a perversion of our laws, at the hands of a small and 
unscrupulous class of practitioners in the larger cities, knqwn 
as " divorce lawyers," whose advertisements and circulars are 
a disgrace to the profession. The remedy we then suggested 
was this : That domicile be exacted as a condition of divorce 
jurisdiction on the part of one of the parties. Many of our 
states make residence suflScient, and, wherever a residence is 
suflScient, as distinguished from a domicile, it gives the oppor- 
tunity for pretended residence, where the real domicile and 
home remains elsewhere. An instance was referred to in the 
report six years ago — and I will refer to it in passing — the 
case of Briggs V8, Briggs, decided in England in 1880, where 
an Englishman, who was residing in Kansas, but who had 
never changed his national domicile, brought a petition of 
divorce against his wife on the ground of desertion, of which 
the wife received no actual notice, and the divorce was granted. 
He then married again, and his wife applied in England for a 
divorce on the ground of adultery, and obtained it, the court 
disregarding the Kansas divorce as granted without jurisdiction 
for want of a domicile in Kansas on the part of either party, 
and treating the case as one of bigamy coupled with adultery. 
Similar decisions have been made since in Great Britain, and 
in Canada, — a country with which it is necessary that we 
should maintain close relation, because of the increasing num- 
ber of Americans who emigrate there for their country's good. 

Now, we recognize domicile as a controlling thing in the 
succession to a dead man's estate. It determines his right to 
vote and his duty of allegience. Why, then, should it not 
determine the condition of divorce ? It does determine it in 
the whole civilized world outside of the United States. The 
committee, therefore, in 1882, recommended a bill, which is 
given on page 17 of the report, providing that the jurisdiction of 
the courts of this state, in suits for divorce, shall be confined 
to the following classes of cases : 

1. Where both parties were domiciled within the state when 
the action was commenced. 
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2. Where the plaintiff was domiciled within the state when 
the action was commenced, and the defendant was personally 
served with process within the state. 

3. Where one of the parties was domiciled within the state 
when the action was commenced, and the other of them 
actually resided within the state for one year next preceding 
the commencement of the action. 

The Association six years ago adopted the report of your 
committee and recommended to the various state and local 
Bar Associations and to your own Local Council, that they 
should urge upon the several states the enactment of that 
passage. The matter has been brought by the Local Councils 
of the Association and the state and local Bar Associations 
before several of our state legislatures, and up to the present 
time Minnesota and New Hampshire are the only states which 
have enacted it. 

The committee would therefore recommend the adoption of 
the resolution, beginning on page 16 and reciting the title of 
the proposed act, and continuing on page 17 as follows : 

• 

^'Resolved, That this Association reaffirms its conviction 
that such legislation is necessary in every state, to make the 
divorce procedure of this country conform to the settled prin- 
ciples of international law ; and that it urges on the members 
of its Local Councils, and the several state and local Bar 
Associations, to secure the introduction of such a bill at the 
next session of the legislature in their respective states, and 
advocate a favorable report fron the committee to which it may 
be referred.*' 

I move the adoption of those resolutions. 

William P. Wells, of Michigan : 

No one can read the report of the committee without assent- 
ing heartily to the resolution which has been reported. It 
may be almost a hopeless task to undertake to make uniform 
the legislation upon this important subject, but if we can take 
a step in this direction, which is already a definite step, for two 
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States have adopted this bill, it seems to me that we will have 
done well. The adoption of this bill by a majority of the 
states will justify the existence of this Association for the past 
ten years. 

I second the motion. 

P. W. Meldrim, of Georgia: « 

I would suggest to the gentleman from Connecticut that he 
add the following : 

" And that a copy of this report and resolution be sent by 
the Secretary of this Association to the Governors of the 
several states and territories with a request that the subject 
may be, by Message, presented to the several legislatures." 

This amendment was accepted and the resolution adopted. 

Mr. Baldwin : 

On page 18 is the third report. The committee were 
instructed last year to inquire and report whether it would not 
be desirable to promote the enactment in the several states of 
some uniform law, and, if so, in what Torm, to regulate the 
marriage of their citizens in foreign countries, and the proper 
authentication and registration of such marriages in this 
country. 

The committee would say that this subject seems to them 
one of the most important that has yet been brought before 
the Association, having in view what we might rightly hope 
to accomplish by concerted action on the part of our members. 
I remember, that Sir Robert Phillimore, whose name we all 
know in connection with international law, declared a few 
years ago that the law of foreign marriages was a disgrace to 
the 19th Century. It certainly is. If a citizen of one of 
our states is abroad and wishes to be married, how is it to be 
accomplished ? If he goes to our Minister, the Minister tells 
him that he cannot himself perform the marriage, and that he 
cannot have it performed at the legation. It is not his 
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business to tell him how he shall be married, but he can be 
married according to the laws of the country where he is, 
because a marriage is valid where made. Now, he will find a 
statute on the books of his country, which, to the plain com- 
mon sense man, would seem to empower the Minister or consul 
to marry him. That statute is on page 19 and provides that 
marriages in the presence of any consular oflScer of the United 
States in a foreign country, between persons who would be 
authorized to marry if residing in the District of Columbia, 
shall be valid to all intents and purposes, and shall have the 
same efiect as if solemnized within the United States. And 
such consular officers shall, in all cases, give to the parties 
married before them a certificate of such marriage, and shall 
send another certificate thereof to the Department of State, 
there to be kept ; such certificates shall specify the names of 
the parties, their ages, places of birth and residence. 

It would seem that the general words of this statute should 
be construed with reference to those persons only who are 
under the direct legislative jurisdiction of the United States, 
such as the inhabitants of the District of Columbia or of the 
territories. Such was its contemporaneous construction by 
our Department of State, which has since expressly forbidden 
marriages at our legations abroad unless the ceremony is per- 
formed by some authorized functionary in accordance with the 
laws of the country 'within which it takes place. 

There is little hardship in requiring the marriage of an 
American to a foreigner, if celebrated abroad, to be celebrated 
according to the formalities prescribed by the place . of con- 
tract, and that this must be done in the prevailing doctrine of 
international law. The French Court of Cassation has, there- 
fore, adjudged the marriage of an American with a French 
woman, at the American legation at Paris, to be void, because 
not celebrated before an officer authorized to marry by the laws 
of France. 

But when two Americans desire to marry abroad, the case 
is very difierent. They cannot be presumed to know the for- 
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malities prescribed by foreign laws, and if they endeavored to 
learn and follow them would be very likely to fall into unin- 
tentional errors. The important thing for them is to contract 
in such a way as will be recognized in their own country, and 
in a manner agreeable to the associations and customs of 
home. 

The power of every state to declare how her citizens may be 
married abroad, so as to entitle their new relations to respect 
on their return, is as undoubted as her power to regulate 
domestic marriages. Only seven of our states and four of our 
territories, however, have as yet passed any enabling act on 
this subject, and all but one content themselves with reaffirm- 
ing the general principle of international law, that a marriage 
in a foreign country is valid if celebrated according to its law. 
The single exception is Massachusetts. That state has passed 
the following statute : 

" Sec. 28. Marriages solemnized in a foreign country by a 
consul or diplomatic agent of the United States shall be valid 
in this commonwealth. 

'^ Sec. 30. When a marriage has been solemnized by a consul 
or diplomatic agent of the United States, a copy of the record 
or a certificate from such consul or agent shall be presumptive 
evidence of such marriage." 

Other states have statutes providing before whom marriages 
of their citizens may be celebrated ; and declaring all mar- 
riages not so celebrated to be void. If such provisions are 
given efiect as to foreign marriages, the results would cer- 
tainly be very disastrous. 

The British Parliament passed an enabling act in 1849, 
authorizing marriages, where one or both parties are British 
subjects, at any British consulate in the presence of the consul, 
and either by him or a minister of religion. The marriage is 
registered on the records of the consulate, and a certified copy 
of the registry is legal evidence. 

Statutes authorizing consular marriages, when the man oj: 
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both parties are subjects of the state commissioning the consul, 
have since been passed by Italy, the Netherlands, Switzer- 
land, Germany and Belgium. They stop short of the British 
law in refusing their sanction to marriages where the woman 
only is a subject of the state enacting the statute ; and it is 
obvious that, as the husband gives his domicile to the wife, his 
case stands on very different ground from hers. She, by the 
act of marriage, deserts her native country, and in placing 
herself under the laws of another, may naturally be expected 
to ascertain and follow them, as she invokes their protection. 

This subject has been the theme of repeated discussion at 
the annual sessions of the Institute of International Law and 
of the Association for the Reform and Codification of the Laws 
of Nations. The latter, in 1887, adopted the following 
minute : 

"This conference expresses the desire that a clause be 
inserted by the different nations in consular conventions per- 
mitting consuls to celebrate marriages between men of their 
own country and women of the country to which they are 
accredited/* 

The Belgian law of 1882, already alluded to, is the most 
recent and perhaps best considered of the European statutes 
as to consular marriages, and reads as follows : 

" 1. Marriages in a foreign country between Belgians, and 
between Belgians and foreigners, shall be celebrated according 
to the forms usual in the said country. 

" 2. Marriages between Belgians may be equally celebrated 
by the diplomatic agents and the consuls of Belgium con- 
formably to the Belgian laws. 

" 8. The diplomatic agents and the consuls of Belgium 
may celebrate marriages between Belgian men and foreign 
women, if they obtained the special authorization of the 
Minister of Foreign Affairs. 

" 4. Marriages are published conformably to Belgian laws 
in Belgium by the officer of the Civil State, and by the diplo- 
matic agents and consuls in the chanceries where the unions 
shall be celebrated. 
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"5. Marriages celebrated in the forms prescribed by Nos. 1, 
2 and 3 of the present law shall be valid, if the Belgians have 
not contravened the dispositions prescribed by Chapter 1, 
Title v., Book 1, of the Code Civil under pain of nullity. 

" 6. The capacity of the foreign woman is regulated by her 
personal law." 

In substance this act appears to your committee well adapted 
to meet the difficulties of the situation. 

It does not attempt to facilitate the marriage of a Belgian 
woman with a foreigner in his own country, and in this does 
not venture as far as the British statute. It authorizes the 
consul or diplomatic agent to celebrate the marriage, and in 
this goes beyond the law of the United States, which simply 
authorizes his presence as a witness. 

Your committee believe that it is highly desirable that our 
states should enact statutes on this subject, and that of Belgium 
above cited may in the main be safely followed. The tone of 
the dispatches and instructions, which have issued from our 
Department of State through a long course of years, makes it 
unlikely that the negotiation of consular conventions to for- 
ward the same result, would under present circumstances find 
favor there. A general concurrence, however, of legislation 
on the part of the states, in sanctioning consular marriages, 
would go far towards avoiding the main ground of objection ; 
and, should it become universal, would seem to remove it alto- 
gether. It would certainly be most fortunate, if, by the aid 
of appropriate legislation and diplomacy, the state and 
national governments could ultimately unite in a common 
policy in this respect. 

The number of our citizens who cross the Atlantic for pleas- 
ure or business is constantly increasing, and marriages between 
them abroad are of common occurrence. Independently of the 
difficulty of ascertaining and following the requirements of a 
foreign law, as to the conditions or formalities of marriage, to 
fulfil them often occasions an unwelcome delay. Baptismal 
certificates must be sent for across the Atlantic, or other papers, 
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material and readily accessible under foreign registration sys- 
tems, but often regarded here as of little, if any, legal impor- 
tance, and therefore, not always easy to obtain. 

As the policy of every state in this respect must be the same, 
it would seem that it ought not to be difficult for all to agree 
on a statute to express it, and we think the Association might 
do a valuable service in putting the necessary provisions in 
legal form, and bringing the matter before the proper au- 
thorities. 

Every government, which enacts a rule of this character, 
makes an important contribution towards the development of 
international law in the direction of recognizing such marriages 
as internationally valid. The statutes of Great Britain, Ger- 
many, Italy, Belgium, Switzerland and the Netherlands, al- 
ready mentioned, may fairly be claimed to commit those powers 
to the support of such a doctrine, and every American state 
which follows their example, widens the field within which it 
prevails ; for no government, assuming such jurisdiction over 
marriages of its citizens abroad, could well deny full effect to 
similar legislation by other governments as to their citizens 
in like circumstances. Each separate state, it is true, can 
only legislate for itself, but it is from such separate action of 
independent sovereignties, coming gradually to express the 
general sentiment of Christendom, that international law de- 
rives its life and growth. 

Your committee, have, therefore, prepared the draft of an 
act which seems to them suitable for general adoption, and 
would recommend its endorsement by the accompanying 
resolution : 

" Resolved, That the several Local Councils and State Bar 
Associations be requested to cause the following bill for a pub- 
lic act to be introduced at the next session of the legislature 
in their respective states, and to advocate its enactment." 
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AN ACT CONCERNING FOREIGN MARRIAGES. 

"Sec. 1. Marriages in a foreign country between citizens of 
this state or between a citizen of this state and a foreigner, 
shall be valid, if celebrated according to the laws of such 
country. 

" Sec. 2. Marriages in a foreign country between citizens of 
this state, or between a citizen of this state and a foreign 
woman, shall be valid, also, if celebrated at a legation or con- 
sulate of the United States, by a diplomatic or consular oflScer 
of the United States connected with such legation or consulate, 
or, in his presence, by any minister of religion. 

" Sec. 3. Such diplomatic or consular oflScer shall cause a 
record of the marriage to be kept at such legation or consulate, 
and shall sign and give to each of the parties so married, a 
certificate of such marriage, and shall send another to the De- 
partment of State at Washington, and another to the Secretary 
of this state for record ; and such certificate under the seal 
of the legation or consulate, or a certified copy of the. record 
thereof from the Secretary of this state, shall be legal evidence 
of such marriage. Such certificates shall specify the names 
/ of the parties, their ages, places of birth and residence, the 

date and place of marriage, and the name and official, or eccle- 
siastical, position of the person by whom the marriage was 
celebrated. 

" Sec. 4. Every man so married, shall, within -three 
months after his return to this state, deliver either such a cer- 
tificate of his marriage, or a copy from the office of the Secre- 
tary of the state of the record of such a certificate, to such 
recording officer, if any, as under the laws of this state as then 
existing, would be required to register or record such marriage, 
had it occurred at the home of the husband within this state ; 
and for any neglect of such delivery, he shall forfeit $20. 

"Sec. 5. This act shall not apply in favor of any citizen of 
this state, who, in order to evade any of its laws and with the 
intention of returning to reside here, shall go into any foreign 
country and be married there, and afterward return and reside 
in this state ; or who is under the age of twenty-one years, at 
the time of the marriage, unless the written consent of his or 
her father or guardian to such marriage is filed i1» such lega- 
tion or consulate before the marriage." 
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James 0. Broadhead, of Missouri : 

Mr. President, I propose to amend the second section of 
that act, by adding at the end thereof the words : ^^ Con- 
formable to the laws of this state." 

The President : 

The question is, then, upon the amendment proposed by the 
gentleman from Missouri. 

Mr. Baldwin : 

May I suggest to my friend from Missouri that that might 
destroy the whole object of the bill. For instance, in my 
state, marriages may be celebrated by an ordained minister so 
long as he continues in the work of the ministry. By this bill, 
marriages may be celebrated by any minister of religion, be he 
ordained or unordained. I am afraid that the amendment 
suggested might lead to difficulties. The last section of the 
bill, forbidding marriages in fraud of the home law, and for- 
bidding marriages made abroad with intent to evade any law, 
was deemed all that was necessary. Therefore, it would seem 
to me that if that amendment was adopted it would really 
frustrate the whole aim of the bill. 

Mr. Broadhead: 

I will withdraw the amendment. 

Robert D. Benedict, of New York : 

I understand the report of the committee to refer to mar- 
riages outside the limits of the United States. 

Mr. Baldwin : 

That is so. 

Mr. Benedict : 

Then, if that is so, this is an instance, it seems to me, of 
that overlooking of very important matters which are right 
under people's noses and which are one of the essential difficult 
ties in all statute making, and that is that there is no provision 
whatever for the case of a marriage between a citizen of the 
state which passes the law and a citizen of a'hother state of 
these United States. The law of New York would provide for 
the marriages of citizens of New York abroad, or the marriage 
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of a citizen of New York to a Belgian. Therefore, I think, 
that the committee certainly did not intend to leave that un- 
provided for, and I move to amend both the first and second 
sections in the following words : The first one by adding after 
the word " foreigner," the words: "or between a citizen of 
this state and a citizen of any other of the United States or 
territories and the District of Columbia." And, in the second 
section, to add, after the words " foreign women," the words : 
^^ or between a woman of this state and a woman who is a citi- 
zen of any other state or territory or the District of Columbia." 

This motion was adopted. 

Johnson T. Piatt, of Connecticut : 

If the Secretary will allow me, I would interrupt him to 
state that the special committee to whom was referred a 
report, " On the Expression of Legislative Intention in Pub- 
lic Statutes," could only report partially at this meeting. 
Neither of Iny associates happen to be here, and I ask that 
the committee be re-appointed and that the matter be recom- 
mitted to it with instructions to report at the next annual 
meeting. 

The President : 

The gentleman from Connecticut asks of the Association 
further time to make the report referred to from the committee 
of which he is Chairman, for the reasons he has stated. Is 
there any objection? No objection being made, leave is 
granted, and the report is recommitted to the committee with 
instructions to report at the next annual meeting. 

The next question is on the amendment proposed by Mr. 
Benedict, of New York. 

The amendment referred to was read, and the report of the 
committee as amended was adopted and the recommendation 
of the committee concurred in. 

The meeting then adjourned until 8 o'clock P. M. 
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Evening Session. 

The President : 

The Association will come to order. 

W. P. Wells, of Michigan, Chairman of the General Coun- 
cil, presented a list of new members, all of whom were elected. 

{See List of Members Elected^ at the end of the Minutes,) 

The President : 

The Chair takes this occasion to announce the committee 
upon the motion offered and passed to-day by Mr. Piatt. The 
committee will consist of Johnson T. Piatt, of Connecticut ; 
James 0. Broadhead, of Missouri ; and Richard Vaux, of 
Pennsylvania. 

R. D. Benedict, of New York : 

Mr. President, I offer the following resolution : 

" Resolved^ That the Secretary be instructed to send to each 
State, City and County Bar Association in the United States a 
copy of the reports of the Committee on Jurisprudence and Law 
Reform as to divorce and as to foreign marriages, with the 
action of this Association thereon, and also to send a copy of 
the report on foreign marriages to the Governors of the states 
and territories, as well as that on divorce, with a request that 
the matter be made the subject of a message to their respec- 
tive legislatures.'' 

This resolution was adopted. 
Alfred P. Thom, of Virginia: 
I offer the following resolution : 

" Resolved^ That the Committee on Judicial Administration 
and Remedial Procedure be, and it hereby is, instructed to 
inquire and report to the next annual session of this Associa- 
tion, whether it would be advisable that the territorial juris- 
diction of the courts of the United States should be so 
extended as to enable the court first obtaining jurisdiction in 
a civil suit of a cause oi action affecting the whole of a 
continuous property, such as a railroad, canal, turnpike or 
telegraph line, which involves the seizure, management or 
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sale thereof, to exercise a territorial jurisdiction, commen- 
surate with the extent of the whole property, notwithstanding 
the same may be located in more than one district or state, 
and, if so, what provision if any should be made for preserv- 
ing to general creditors or others remedies in the courts local 
to their own districts, under proper limitations and restrictions 
for protecting their rights and facilitating their convenience." 

In this connection I will state that in my own practice I 
found a great deal of trouble from the condition of the law on 
that subject, and I think it is one that this Association should 
act upon. This resolution does not commit the Association to 
the adoption of any rule, but refers the matter to a committee 
to inquire and report upon it at our next annual session. 

The resolution was adopted. 

Rufus King, of Ohio: 

Last year there was a resolution proposed by Gov. Hoadly 
and referred to the Committee on Judicial Administration, 
which I will read : 

" Resolved, That in all courts of last resort in which written 
or printed briefs are required from counsel, such briefs should 
be required to be exchanged long enough before the 'submission 
of the case to enable counsel on each side to examine and reply, 
either in writing or in print, to the brief of his adversary.'* 

The committee regarded the resolution as so reasonable in 
itself that they unhesitatingly recommended its adoption. 

The resolution was adopted. 

Mr. King: 

At the suggestion of one or two gentlemen near me I move 
that the Secretary forward copies of this resolution to the 
Chief Justices of the courts of last resort in each state. 

This motion was adopted. 

Mr. King: 

The committee also offer the following resolution : 

" Resolved, That we recommend to Congress the passage of 
the bill pending at its last adjournment to increase the salaries 
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of District Court judges to $5,000 and that we respectfully 
request our Senators and Representatives in Congress to sup- 
port the bill and urge its passage.'* 

On that Mr. Benedict will present a report from the com- 
mittee. 

Mr. Benedict: 

The Committee on Judicial Administration and Remedial 
Procedure, to whom was referred the resolution of Mr. R. L. 
Morris, of Tennessee, submit the following report : 

( This Report will he found at the end of the Minutes.) 

John F. Dillon : 

I offer this resolution, in connection with the resolution pre- 
sented by Mr. Benedict from the committee : 



*''' Resolved^ That it is the judgment of this Association that 
as a matter of justice, Congress should increase the salaries of 
all the Federal judges.*' 



It is very well known that when the late Chief Justice went 
into that high office, he had accumulated in the neighborhood 
of $75,000, as the result of a lifetime of work, and it is also 
very well understood that when he died he left nothing but a 
life insurance of $5,000 and the house he lived in. It is a 
shame that a great government whose highest duty is to see 
that justice is impartially distributed should allow the salaries 
of its judges to remain at this starvation point. 

The President: 

The resolution of Judge Dillon can be drawn up in writing 
as an independent one and passed as an independent one. 

Jay L. Torrey, of Missouri : 

It seems to me that that resolution should be incorporated with 
those presented by Mr. Benedict, and I therefore move, Mr.. 
President, that the report be recommitted to the committee 
with instructions to embody in it the recommendation made * 
by Judge Dillon, so that the resolution shall recommend an 
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increase in die salaries of die endre Fedcxal jndidaiy . 

This modon was adopted. 

Simeon E. Baldwin^ of Connecdcat : 

I caU for die special order of die erening^ wbich is die 
consideration of a report condnned from last year, of the Com- 
mittee on Jurisprndence and Law Reform, on die advisabilitj 
of die prepand<Mi of a suitable code of procedure for the 
United States courts, and Jadge Dillon of that ccMnmittee 
win present it. 

Alfred P. Thom^ of Virginia : 

Win the goidanan wididraw that matter for a miHnent ? 

Mr. Baldwin : 

I withdraw it for the pres&dt. 

Mr. Thom: 

I diink die foreign marriage report has omitted acxnething. 
Fonowing die report of the committee in the second secdon, 
he confines his amendment to a marriage between a citiien of 
this state — diat is^ of the state enardng the statute — and a 
wonan from any odier slate. I can see how in the case of a 
foreign woman it ma j be Terr well to confine it to her and not 
to die man of the foreign eoontrj; bnt* as I nndorstand it« 
die oranmittee is attempting to formulate a code <m this sobject 
aboat f<v<»gn marriages, and in that case, if a Michigan 
woman wanted to marry an Ohio man, and both states adopted 
this statute, the marriage would be protected in Ohio but 
would not be protected in Michigan. Xow, suppose that — 

The Presdent : 

Unless the sendeman mores to reconsider the rote by which 
diat was coneorred in there is no question before the house. 

Mr. Th<»n: 

Then I more to reconsider. 

Mr. King: 

I submit that moticMi is not in order. 

The Presidoit : 

The gendeman from Connecncut withdrew his motion, but^ 
of course, if the regular order is caDed for that wiU take preoed- 
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ence. Unless the regular order is called for, the question is 
on the motion just made to reconsider. Those in &yor of 
reconsidering will say, Aye. 

Carried. 

Mr. Thom : 

My only object was to prevent an imperfect bill from being 
sent to the legislatures of the different states. 

The Pi'esident : 

Is there any object to reconsidering that motion at this 
time ? 

A Member : 

Yes. 

The President : 

The regular order is called for, Judge King has suggested 
that there was a matter that had precedence of Mr. Baldwin's. 

Mr. King: 

There is a matter that was postponed last year and made 
the special order for this evening. It will be found on page 
327 and also on page 317, of last year's report. Both the 
matter I am going to speak of and the matter referred to by 
Mr. Baldwin. The report of the Committee on Jurisprudence 
and Law Reform, is concerning a Federal code of procedure. 
The report which jointly with it was made the special order 
for this evening by the Committee on Judicial Administration 
is upon a resolution offered by Mr. Bonney last year. The 
report which Mr. Baldwin's committee proposed referred to 
the report of the other committee, and I suppose, therefore, it 
will be properly in order to consider them together ; and, if 
there is no objection, and if Mr. Baldwin is willing, we will 
have them considered together, as they were referred together. 

Mr. Baldwin: 

I have no objection. 

The President: 

The Chair was about to call the attention of the Association 
to these two subjects so that they might be considered together. 
There being no objection we will proceed with the discussion. 
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Mr. King : 

Judge Dillon will speak on the subject. 

John F. Dillon, of New York : 

Mr. President, the Chairman has asked me to present very 
briefly the reasons why the committee has submitted this reso- 
lution, which will be found on page 320 of the proceedings 
of our last meeting : 

^^ Resolved^ That in the opinion of this Association the 
preparation of a code or codes of procedure for the United 
States courts, regulating both civil and criminal proceedings, 
is both desirable and practicable.'* 

I assume that every gentleman present is more or less famil- 
iar with the condition of legislation relating to the practice in the 
Federal courts of original jurisdiction. My recollection is that 
immediately on the passage of the judiciary bill Congress 
passed an act, one or two sections, entitled : " The Process 
Acts,'' and it organized the Federal judiciary upon this prin- 
ciple, namely, that in all cases at common law the practice in 
the Federal courts should be assimilated to the existing practice 
at that time in the courts of the highest jurisdiction in the 
state. Finally, when Congress came to deal with the subject 
of equity jurisdiction it adopted simply the general rules of 
pleadings and practice, except where otherwise offered by rule 
of the court, then prevailing in the chancery or equity tribu- 
nals of Great Britain. It is very well known that the consti- 
tution, by the strongest implication, if not by direct expression, 
recognizes the difference, then universal in the jurisprudence 
of England and in this country between courts of law and 
courts of equity. The third article of the constitution is that 
the courts of the United States shall have jurisdiction of all 
cases at law and in equity arising under the constitution of the 
United States. The seventh amendment, I think, provides in 
substance that the trial by jury shall be preserved in all cases 
at common law where the value in controversy exceeds $20. 
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There are expressions in various opinions of the Supreme 
Court of the United States to the effect that the constitution 
recognizes, if it does not indeed establish, the distinction, as it 
then existed between actions at law and suits in equity. I 
think the Supreme Court has never had occasion to pass upon 
it in this last respect, but I think it would be going too far to 
affirm that the Supreme Court has decided that Congress could 
not provide a uniform mode of procedure, applicable alike to 
actions at law and suits in equity. I say I do not think the 
Supreme Court has ever decided that point. 

David Dudley Field, of New York : 

Will you allow me to interrupt you a moment ? 

Mr. Dillon : 

Yes, sir. 

Mr. Field : 

The language of the Federal constitution is in substance not 
different from the language of the New York constitution, 
which declares that cases in equity and cases at law shall be 
determined by the Supreme Court of the state, and there are 
various other provisions. Now, the code of procedure of New 
York abolished the distinction, and it was claimed at first that 
the constitution of the state provided it, and one of the judges 
of the Court of Appeals told me at the time that if the Court 
of Appeals could have had hold of the question they would have 
ruled that the code of procedure is unconstitutional. But 
since that time the Court of Appeals have over and over again 
affirmed that it is constitutional. Now as to the Federal courts. 
It is very true that in one or two expressions the Supreme 
Court of the United States have intimated that the constitu- 
tion does require separate forms of procedure. But that has 
all been taken back, in this way : It is very true, as Judge 
Dillon has stated, that no case in the states has occurred in 
which the Supreme Court has affirmed the principle, but cases 
have arisen in the territories. And at first the Supreme Court 
held that in the territories, law and equity were separated, 
but after that they reversed the opinion, Judge Bradley giving 



66 GENERAL MINUTES. 

a new opinion that they could all be in one action. I will not 
undertake to say that any judge has told me so, but I will 
venture to affirm that if in any case brought before that court 
the question arises, there will not be a dissent from the doc- 
trine that the court cafi deal with law and equity in one system 
of procedure. In fact, the argument does not amount to any- 
thing. You analyze it — and this may be stated as an illus- 
tration — a very gross one, perhaps : Suppose there had existed 
from time immemorial a court for men and a court for women 
and the constitution had declared that the Supreme Court 
should have jurisdiction of all cases over men and over women, 
and afterwards a law was passed vesting the whole in one court. 
Would anybody have thought that was unconstitutional ? 

I am obliged to the gentleman for permission to make this 
statement. I have not gone into the argument generally, but 
I beg the gentleman to believe that, at all events, for one, I 
have studied the subject as deeply as I can study any subject, 
and I affirm that I do not think I speak too strongly ; there 
is not a particle of ground for asserting that it is not competent 
to vest the whole in one court and by one code of procedure. 
That is all. 

Mr. Dillon : 

I do not think I differ with my learned friend as to the state 
of the adjudications. There has never been any decision of the 
Supreme Court, as I stated and as he reiterates, deciding that 
it is beyond the power of Congress to provide that there shall 
be uniformity of decisions, but there are very emphatic intima- 
tions to the contrary, based upon the language of the consti- 
tution, to which I have referred, both the original constitu- 
tion and the seventh amendment, which in terms provide that 
the trial by jury in cases at common law shall be preserved. 

Now, I do not think this Association at this time is called 
upon to pronounce any opinion upon that subject, and because 
I so think, I object to the report which has been presented by 
the other committee, and which will be found upon page 830 
of the last annual proceedings, to the effect that all civil suits, 
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actions, and proceedings in the courts of the United States 
other than in the admiralty, shall be according to the forms 
and rules of pleading and practice in equity as now or here- 
after established. 

It will be a very grave question if Congress shall appoint a 
commission to frame a code of procedure for the Federal courts, 
whether it is competent under the constitution, as it stands, 
to provide a uniform mode of procedure in law and equity 
cases. Certain it is that from the original inception of the 
Federal courts down to this time the line of demarcation has 
been strictly drawn between actions at law and suits in equity. 
They are brought in a different method. One is taken to the 
Supreme Court by a writ of error and the other by appeal, 
and the mode of taking the testimony is different. 

Now, it is not essential, in my judgment, to a code, that 
there shall be an absolute conformity of procedure in cases 
at law and in equity. We can still have a code, even if it so 
be that the constitution requires that that distinction shall be 
kept up. Therefore, I suppose that any gentleman who is 
familiar with the condition of the legislation applicable to the 
practice in the Federal courts would have no objection to the 
passage of the resolution which the committee for whom I am 
speaking has offered, and which is in these words : " That in 
the opinion of this Association'* — (and in adopting it you only 
adopt this resolution) — "the preparation of a code or codes 
of procedure for the United States courts, regulating both civil 
and criminal proceedings, is both desirable and practicable.'' 

Any gentleman who has ever had occasion to try a criminal 
case in the Federal courts knows that there are no systematic 
provisions applicable to that subject. If a question comes up 
as to the competency of jurors, as to all the details of practice, 
you go at times to the common law ; at other times you go to 
some particular provision that in the course of a hundred years 
has been made by Congress, applicable to the subject, if there 
is any ; at other times you refer to the existing criminal law 
of the state. And just so in regard to the practice at common 
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law. It is the existing practice in the state courts at the time 
which guides the Federal courts, as a general rule; but if there 
happens to be, as in fact is the case, during a hundred years, 
that in 1789 there was a given statute regulating some part of 
the practice and fifleen years, and afterwards another statute and 
ten years afterwards another, whoever undertakes to familiarize 
himself with what is necessary to know in order to practice in 
the Federal courts is obliged to go through the legislation of a 
hundred years in order to ascertain what provision has been 
made, and it is all fragmentary in regard to the practice. If 
there is any provision of Congress on the subject, that governs. 
If not, then you are remitted to the states. Such is the pro- 
vision in regard to cases at common law. In equity the prac- 
tice is by the rule, as to pleading and practice, in chancery in 
England, except where otherwise changed by the rules. It is 
the practice in the Courts of Chancery as that practice was fifty 
years ago. In England the practice in chancery causes has 
been greatly simplified. Yet in the Supreme Court of the 
United States it is attended with all the details and all the tech- 
nicalities and refinement which they have abolished in England 
for at least fifty years. Therefore, is there any doubt, what- 
ever may be the opinion of gentlemen in general as to the 
practicability of codifying the whole volume of the common 
law, — is there any doubt in the mind of any man who has con- 
sidered this subject candidly, that the whole matter of Federal 
procedure should be placed in an orderly way in an enactment 
which you may, if you please, call a cade. That is all that 
we recommend. 

Secretary Hinkley : 

Was there not in 1872 an act of Congress passed assimi- 
lating the practice in the United States courts to that of the 
courts in each state ? 

Mr. Dillon : 

Yes, in common law cases. 

Mr. Field : 

I don't intend to make a speech, I only rise now to second 
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this motion of Mr. Dillon, and I hope there will be no hesita- 
tion in adopting the resolution. I don't think there need be 
any argument to show its desirability, but I may be permitted 
to state, perhaps, why a resolution of this Association is desir- 
able. I went to Washington last winter for the purpose of 
urging before Congress the adoption of a Federal code of pro- 
cedure. A bill has been introduced by Mr. Cockerill, of 
Missouri, for the appointment of a commission to do it, and 
I went before a committee of each House to urge it, and I 
found there generally an assent to the principle, with only 
now and then an objection, namely, that it would be very con- 
venient for lawyers and for judges to have the practice, con- 
formable to the state practice always. Well, I do not think 
so, and I think a better opinion is that that would not be more 
advisable, and I know that Judge Miller of the Supreme Court 
has written a very strong article, published in the Law RevieWy 
in favor of a Federal code of procedure. Therefore, I think 
we ought to follow in the same steps. It is not a difficult 
matter at all, and if a Federal code of procedure is once made 
the codes of procedure of the various states (for I believe there 
will be one in every state eventually) will naturally assimilate 
themselves to the code of Federal procedure. Do gentlemen 
know what has already happened ? Do they know that the 
code of procedure of New York which was framed and passed 
in 1848, which abolished the distinction between law and 
equity, has gone the circuit of the world ? Do they know 
that in England at this day and in Ireland they practice under 
exa<3tly that system ? Do they know that the whole system of 
English equity procedure and law procedure and admiralty 
procedure and probate procedure is the procedure of the code 
of New York ? They do not know it generally, but it is true 
nevertheless. That code has been followed in twenty-six states 
and territories of this Union, and it is followed in almost every 
colony where there is an English speaking people. It is in 
Australia, it is in Singapore, it is in Hong Kong, it is in 
China. We didn't have any trouble about it. It is easily 
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done. As to criminal procedure, fifty years ago Mr. Living- 
ston, of Louisiana, framed a criminal code of procedure for 
the United States, which he gave to Congress, and which 
Congress, I suppose, deposited in its library, and there it 
stands without a movement in its favor, but nevertheless that 
work made Mr. Livingston's fame. 

Now, let us make a code of procedure for the Union, and 
that will lead to what we all desire, I think ; to an assimilation 
of the practice in all the states. I hope the resolution will be 
adopted without a dissenting voice. 

Mr. King: 

Allow me to lay before the Association very briefly the reso- 
lution of the other committee, so that they may all three of 
them be disposed of at the same time. Mr. Bonney, of 
Chicago, offered two years ago, the proposition that the equity 
system should be adopted in toto as the code of pleading and 
procedure for all the courts of the United States. The sub- 
ject was referred to the Committee on Judicial Administration, 
and after examining it very carefully, they were unable to 
accept Mr. Bonney's proposition in that extent, but inasmuch 
as the equity system of pleading is undoubtedly at the base of 
all the codes, we proposed that we should strike out of the 
equity system the whole element of discovery and thereby dis- 
burden the equity system of that vast element of disturbance 
— the bill of discovery. The committee, therefore, have 
reported two resolutions, which I will take the liberty to read : 

" The committee, therefore, without entering further into 
the considerations which may arise upon Mr. Bonney 's propo- 
sition, beg leave to report it back with the recommendation 
that the bill accompanying it be amended so as to provide as 
follows : 

"• First. All civil suits, actions, and proceedings in the 
courts of the United States, other than in the admiralty, shall 
be according to the forms and rules of pleadings and practice 
in equity, as now or hereafter established.'' 
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So far Judge Dillon read. Then comes this : 

" Bills of discovery and other pleadings and procedure under 
that branch of equity jurisdiction are abolished : Provided^ 
that parties in any suit may annex interrogatories to their 
pleadings to be answered by the adverse parties under such 
rules as shall be prescribed by the authority hereinafter 
appointed ; and provided also that different forms for cases at 
law and in equity may be adopted to preserve the right of trial 
by jury as directed in the constitution.'* 

Now, the next resolution is this : 

" Second. That the Supreme Court is authorized and 
directed to make and publish all orders, rules, and forms neces- 
sary and proper for carrying this act into effect on or before 
the day of in the year ; and the sum 

of thousand dollars is appropriated from the treasury 

for the necessary expenses thereof, to be paid out of the 
treasury upon the order of the Chief Justice." 

Now, sir, it will be observed that this will be a method of 
unlocking the diflSculty of which Mr. Field has spoken — 
whether it is in the power of Congress to establish a proce- 
dure upon a single action. The second proposition is this : 
That by this very flexible bill which it is proposed that Con- 
gress shall pass that question will be submitted at once to the 
Supreme Court of the United States. The Supreme Court 
having the duty imposed upon them, which was performed so 
admirably by the high court in England, in acting under this 
bill in establishing the mode of pleading and procedure upon 
the equity basis, will be called upon at once to decide the ques- 
tion whether or not it is competent to have one action, or whether 
it be essentially necessary under the provisions of the tenth 
amendment, which is the real difficulty, that there should be 
two forms of action — the case at law and the case in equity. 
I do not see why it would not be proper for the Association to 
adopt the proposition made by the Committee on Judicial 
Administration and accompanied by these two resolutions as a 
method of obtaining from the Supreme Court a decision at 
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once, if Congress should pass a law upon this very unsettled 
question which will stand in the way of the code until it is 
settled. 

Mr. Field : 

Allow me, with the greatest possible respect to the gentle- 
man who has just spoken^ to say that I think he misapprehends 
\ Judge Dillon ; Judge Dillon merely provides for a code of 
procedure. 

Mr. King : 

I beg the gentleman's pardon. I think we all understand by 
a code form of procedure a single case. 

Mr. Field : 

No, not at all. How is it in England, do you suppose ? A 
bill or suit which used to be in equity, which Wesley said 
was " the sum of all abomination,** is now reduced to a single 
page, or half a page. The plaintiflF tells his story ; the 
defendant answers his defence, and that is the whole story. Then 
it goes on according to law or equity, as the case requires. There- 
fore, I think Mr. King's suggestion that Judge Dillon*s reso- 
lution does not cover the whole ground is an error. It does 
cover the whole ground and leaves the commission, if appointed, 
free. The bill introduced by Mr. Cockerill leaves them all 
free. It simply provides that the commission shall recom- 
mend a code of procedure. I see very great objections to Mr. 
Bonney's scheme. I could show them if need be, but I think 
that is unnecessary, as Judge Dillon covers the whole ground. 

George Hoadly, of New York : 

In the constitution of Ohio, of 1851, it is provided that the 
right of trial by jury shall be inviolate. At that time the 
practice in Ohio was in law and equity tried in the same court, 
but the forms of practice were as complete as anywhere. The 
same constitution required the establishment of a code of civil 
procedure, which, in 1853, was prepared and went into eflFect 
— ^largely borrowed from and modeled on the code of New York 
of 1848. That code of Ohio, of 1858, abolished all forms and 
brought suits in equity and actions at law into a single form. It 
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became necessary to reconcile this practice with the provision 
of the constitution that the right of trial by jury should be 
inviolate, and this view was taken and has always prevailed, 
namely, that the constitutional provision that the right of trial 
by jury should be inviolate was preserved by attributing to 
each suitor who demanded a jury, the absolute right to have one 
in all cases, which, before the adoption of the code, would have 
been triable by jury. And that suggestion meets the whole 
difficulty. What the constitution means is not that there shall 
forever continue to be actions of debt, actions in assumpsit, 
etc., not a preservation of the form, but a preservation of the 
substantial right that he who at the time of the adoption of the 
constitution and according to the forms and under the forms 
then in vogue, would be entitled to a trial by jury where the 
amount in controversy exceeded $20, shall perpetually have 
that right; and that is the sensible solution of the whole 
matter. 

Mr. Dillon : 

Suppose the defendant pleaded a purely equitable defence to 
a law action ? 

Mr. Hoadly : 

We have had that difficulty to meet in Ohio. Wherever 
there is a right to a trial by jury, it cannot be withdrawn by 
any plea of equitable defences by a defendant. Now, I do not 
believe, any more than Mr. Field does, that there is any diffi- 
culty about this matter. It will prove that what was meant by the 
constitution was that the courts should be endowed with the 
power to try all causes. They were at that time triable at com- 
mon law and in equity. That was the usual classification, 
but, underlying the formal statement of law and equity, is the 
substantial purpose to include every species of action. There 
will be no more trouble in getting a decision that a code of 
procedure may be devised with one form for both law and 
equity trial, preserving the right of trial by jury to those who 
had it at the time of the adoption of the constitution, than 
there has proved to be in extending the admiralty of the 
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country from tide water all over the navigable streams of the 
land. Now, even if there be such a diflFerence as is suggested 
between law and equity, as there is an inherent diflFerence in 
my judgment between the classes of cases represented, even if 
there be a form necessary to be preserved, the Kentucky 
scheme perfectly meets that difliculty. There is a code in 
Kentucky. There is only one method of practice in Ken- 
tucky. All you have to do is to endorse your suit " petition 
at law," or "petition in equity,'* and that is the whole diflFer- 
ence between the forms on one side or on the other. A plain 
statement of fact is all that is necessary. In one case we 
demand a trial by jury by endorsing your suit " petition at 
law,** and in the other case you waive the trial by jury, 

E. F. BuUard, of New York : 

The constitution of this state has substantially the same 
provision as Ohio about a jury trial. In the state constitution 
of 1846, referred to by Mr. Field, our Supreme Court has 
general jurisdiction in law and in equity. When the code of 
1848 was adopted they abolished all distinction between law 
and equity, but there was no diflSculty in carrying it into eflFect 
so far as the pleading was concerned. All pleadings now are 
substantially equitable in form, but when we come to the mode 
of trial, we have provided that even in an action in partition, 
we can try the whole title in what would be originally an equi- 
table action, but the party may, if he desire, demand a jury 
trial. We may have all the codes in the world, yet the diflFerence 
in trial will be preserved, as it is in Kentucky, as it is here, and 
as it always will be, the jury trial being the best trial in the 
world for a single issue. 

It seems to me that Judge Dillon's resolution covers the 
whole ground. The Supreme Court of the United States has 
more than it can do now. They have no time to study up 
these new questions. They are not practical men in the prac- 
tice of the law, and an outside commission could attend to the 
matter much better. 
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Mr. King : 

If the Supreme Court of the United States by an early 
ruling could make it known that a single form of action is 
suflScient, both for law and equity in the United States courts, 
then the way is open at once for the code. 

Mr. Dillon: 

It is not essential to a code that there shall be one mode of 
trial, one kind of testimony, in all cases. In 1851, following 
the example of the state of New York, the legislature of Iowa 
adopted a code. In the constitution of Iowa as it then existed, 
there was a specific reference to cases at law and in equity. 
What we term the old Supreme Court — prior to the accession 
to the bench of our President, or myself, — determined that 
under- that language it was incompetent for the legislature to 
abolish the distinction. The code was thereupon amended, 
and this simple device met the whole diflSculty which that de- 
cision presented, namely, that, adopting the code idea, a man 
was at liberty to state his case in his first pleading, to state it 
in plain and simple language and to state his whole case. If 
the case as thus stated was what would have formerly been an 
action at law, then it was triable by the first method, which was 
that he was entitled to a jury, that he was entitled to have his 
witnesses produced in court, unless there was some good rea- 
son for taking their deposition, and to have the trial as at law. 
I think that is about the substance of the Kentucky provision. 
But if the case as thus stated in plain and concise language 
was such as prior to the adoption of the code would have been 
distinctly equitable, then he was at liberty to state that he did 
not desire a jury trial, that is in the second method, and then 
there were subsidiary provisions to the effect that cases triable 
in this second method might be upon testimony taken in depo- 
sitions, or after the old chancery method. The practical result 
of this is that it seems to me utterly idle for us to undertake 
to determine what a commission ought to recommend on this 
subject. What we want is a systematic statement of provisions 
adopted to give a uniform mode of practice in the Federal courts, 



76 GENERAL MINUTES. 

and when this is done, if the work be well done, the time is 
much more auspicious for it than it was twenty or thirty years 
ago. I undertook to hold Federal courts, when I was on the 
bench, in seven states. Each state had its code of procedure, 
or came to have, for when I first went to St. Louis, the judges 
there, down to 1870, by rule, had undertaken, although Mis- 
souri had adopted a code of procedure in 1849, very soon 
after New York, in fact I believe one of your [to Mr. Field] 
first disciples — 

Mr. Field : 

Yes, one of the very first. 

Mr. Dillon, (continuing): 

When I went to St. Louis in 1870, the judges, under the 
the Process Act, which adopted the existing practice in law 
cases at that time and gave the judges by rule the power to 
adopt any subsequent changes in the state procedure — the judges 
of the Federal court were old gentlemen, they understood the 
common law method of practice and they were not in love with 
the code, and from 1848 to 1870 a new generation of lawyers 
had sprung into bxistence. And the younger members of the 
Bar practically monopolized the business in the Federal courts. 
Now, having the power by rule to adopt the subsequent changes, 
I prevailed upon my brother judges to adopt the code, or cer- 
tain sections of it, and so it remained until the act of 1872, to 
which our Secretary has alluded, which provides that in cases 
at common law, the practice in the Federal courts shall be 
the same as it existed on the first day of June, 1872, in the 
several states. Judge Miller has decided that it has practically 
abolished bills of discovery. Yet I believe I am guilty of using 
them myself. I think brother Butler is. I think I have seen 
some of his bills. We sit down by the force of habit to-day, if 
we have a cause on the Federal side of the court, and draft a 
long-winded bill in equity just as they did when bills of dis- 
covery were in force, which were all bottomed on the idea 
that if you cannot get at a party in any other way you can 
search his conscience by a voluminous bill of discovery. 
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Mr. Hoadly: 

The Supreme Court have decided more than once that in- 
terrogatories according to the form of the state practice, 
although the state practice be adopted, are not proper, and an- 
swers cannot be compelled. And you may get into this scrape 
now, that the only way you can get your testimony of your 
adversary is to give him character by adopting him as your 
own witness. 

Mr. Benedict : 

And you cannot do that until the trial comes on. You can- 
not examine him in New York before the trial comes on. 

Mr. Dillon : 

Then you have the old form of pleading, answers, pleas. 
When you plead, can you answer over? What can you 
plead ? Can you plead doubly ? All the intricacies of 
chancery pleading, which every man who is familiar with the 
practice in the Federal courts has time and time again been 
bothered with. Your plea must be single. Is there any sense 
in that? If a man haa two defences which he can bring for- 
ward, or three or five, by way of plea, is there any reason why 
he shall not state them all ? And if he shall state them all, 
and they shall be overruled, will any gentleman tell me whether 
he has a right to answer ? 

Now then, in this day when we have practically a uniform 
mode of procedure in twenty-six states, when they have sim- 
plified all this business in l^ngland, so that it is really simple, 
shall we remain two . generations behind the world that is 
moving on ? If we are content thus to remain, vote down that 
resolution ; but if we want to keep abreast of the age, adopt it, 
and when the work of this commission is presented, we will be 
at liberty to criticise it if it is not well done. 

Mr. Benedict: 

I call the attention of this body to one point of view in this 
matter which perhaps does not occur to many, but it occurs 
to me simply from the fact of my practice being in admiralty. 
As you may know, in 1845, Congress passed an act authoriz- 
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ing the Supreme Court of the United States to make all rules 
and regulations with reference to the practice in the courts of 
the United States in admiralty, and under that provision the 
Supreme Court went on and made rules by which the proce- 
dure in admiralty has been governed which has been a code of 
procedure for the courts of admiralty ; and the admiralty pro- 
cedure all over the United §tates is the same. If the result 
of the passage of this resolution is to recommend the upsetting 
of that code of procedure under which the admiralty has be«i 
progressing for the last half century without diflSculty, and the 
substitution of a new one in its place, it would change all the 
practice thus far, I should be opposed to it. The language of 
this resolution is not quite clear on that point. 

E. F. BuUard : 

If the admiralty is all right, they will not disturb it. 

Mr. Benedict: 

If that is so, very well ; but the .question is whether we 
recommend them to disturb it. Then I would add this with 
reference to the other resolution spoken of by Mr. King : To 
call the attention of the Association to the fact that what the 
other committee recommended in its other resolutions was that 
Congress should do over again with reference to the other 
part of the practice in the Federal courts just exactly what 
had been done in the admiralty ; and it was therefore that 
they had recommended that the proceedings should be assimi- 
lated to the equity proceedings as far as possible, and that the 
Supreme Court should regulate them as had been done in the 
admiralty. Now, that is a very simple way of getting at the 
root of the whole matter, as it seems to me. 

Mr. Dillon : 

But you would agree that if they adopted it, it ought to go 
into the code and be published with it ? 

Mr. Benedict: 

It should be published so that people would know it, where- 
ever it goes. It does not make a particle of difference, in my 
opinion, how you get at it. I am free to say that I would 
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much prefer a code of procedure prepared by rules of the 
Supreme Court than by the " town meeting " debate in the 
halls of Congress, and I wish that that change, however, might 
be made in the resolution. 

Mr. Baldwin : 

It is very obvious, Mr. President, that the resolution 
reported by the committee, which Judge Dillon has so fully 
explained, does not commit the Association to any recom- 
mendation that the admiralty rules be changed. It would 
commit them to this resolution, that they should be published, 
or else that the mere statute which authorized the Supreme 
Court to frame those rules should be published as the law of 
the United States in regard to admiralty. The resolution is 
simply that the law, whatever it is, ordained by Congress to 
regulate civil and criminal procedure, should be put in intel- 
ligible shape and published for the benefit of the people. 

Now, it seems to me, that we shall gain nothing by contin- 
uing this debate on both reports, and I therefore call for the 
question on the original resolution offered by Judge Dillon and 
reported by the committee, which is simply this : 

" Besolved, That in the opinion of this Association the 
preparation of a code or codes of procedure for the United 
States courts, regulating both civil and criminal proceedings, 
is both desirable and practicable." 

This resolution was adopted unanimously. 

Mr. King : 

In regard to the other reports, I move that they be laid over * 
until the next meeting, and be made a special order for the 
second evening of the session. 

This motion was adopted unanimously. 

Mr. Baldwin : 

I now call up the report of the Committee on Jurisprudence, 
on foreign marriages, which was reconsidered a few moments 
ago. An amendment has been prepared with the assent of 
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the gentleman who moved the reconsideration. The committee 
are very glad the suggestion was made. 

Secretary Hinkley : 

On page 27 in the first section, after the word "foreigner *' 
insert the words, " or between a citizen of this state and a 
citizen of any other of the United States or of any territory 
of the United States or of the District of Columbia.'* Like- 
wise, in the second section, after the words « a foreign woman," 
insert the words *' or between a citizen of this state and a 
woman who is a citizen of any other of the United States, or 
of any territory of the United States or of the District of 
Columbia." 

This amendment was adopted unanimously. 

The report of the committee as thus amended was concurred 
in unanimously. 

Mr. Benedict, on behalf of the committee, presented a 
further report in reference to the matter of salaries of the 
Federal judiciary. 

(See this report at the end of the Minutes.) 

This report was concurred in unanimously. 

Francis Rawle, of Pennsylvania : 

I ask the indulgence of the Association for one moment to 
offer a resolution in regard to a matter which was thoroughly 
discussed some years since and which is a matter of very great 
interest to us all ; I refer to the subject of the relief of the 
Supreme Court of the United States. 

'' Resolved^ That a special committee of five be appointed, 
of which the President for the ensuing year shall be one, to 
urge upon Congress the passage of a proper act, of the 
character of that approved by this Association at its annual 
meeting in 1882, for the relief of the Supreme Court of the 
United States from the accumulation of the business upon its 
docket.** 

This resolution was adopted unanimously. 
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The President : 

In the appointment of that committee the Chair thinks it 
his duty to confer with the incoming President. 
Mr. Rawle: 
I also ask leave to oflFer the following resolution : 

" Hesolvedj That the Secretary be directed to send to each 
Vice-President of the Association and to each member of the 
General Council, prior to the dates of the meetings of the 
legislatures in their respective states, a circular setting forth 
such forms of acts on various topics as have been approved by 
the Association, with a request that they shall procure the 
submission of such acts to their respective legislatures. 

This resolution was adopted unanimously. 
Mr. Dillon : 

I oflFer this resolution, referring to the resolution which we 
have adopted on the subject of a code of procedure. 

" Resolved^ That the President appoint a committee of three 
persons to present the matter of the foregoing resolution to 
the proper committee of each house of Congress at the next 



session.*' 



Carried. 

Simeon E. Baldwin : 

Although the hour is late, the Executive Committee desire 
me this evening to submit a proposition which they have had 
under consideration for some time, and that is that the Asso- 
ciation should take suitable action with reference to the award 
annually of a gold medal to such person in any country as 
may be deemed to have merited that distinction by eminent 
services of substantial and permanent value in advancing the 
science of jurisprudence or the administration of justice. 
This matter has been thought proper to be brought before the 
Association. The committee are satisfied that the funds of 
the Association will be adequate to the expense of $100 a 
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year, and they have agreed on an amendment to the constitution 
and By-Laws for the purpose I indicate. It will be necessary 
to add to our standing committee a committee of five for the 
purpose of deciding who shall receive such medal— or of nomi- 
nating to the Association the person thought worthy of that 
distinction. It will be necessary also to provide the basis of 
award. We therefore ask to amend the fourth article of the 

m 

constitution by adding to the list of committees a Committee 
on Award of Medal. 

To amend the second By-Law with reference to the report to 
be made by standing committees, by adding : " The report of 
the Committee on the Award of Medal ; *' and finally, to add By- 
Law XIV., reading as follows : "A gold medal may be annually 
awarded to such person in any country as the Association, on 
the recommendation and nomination of the Committee on 
Award of Medal may deem to have merited it by services in 
advancing the science of jurisprudence or the administration 
of justiee, provided that no such award shall be recomniended 
by the committee in any year, unless they shall be of opinion 
that it has been merited by distinguished services of permanent 
value.** 

If these resolutions should be adopted, I should also propose 
the following vote : 

" Voted, that the Executive Committee be authorized to 
provide a suitable die for the medal contemplated by the four- 
teenth By-Law, and to have the medal struck, when awarded, at 
an expense not exceeding $100 each.*' 

But at present I simply move what I have stated. 

Henry Budd, of Pennsylvania : 

I move that the matter lay over until next year. 

A vote was then taken ; a division was called for, which 
resulted in twenty-six ayes, and seventeen noes. 

The President : 

The motion to lay the whole matter on the table until next 
year is carried. 
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On motion of Mr. Baldwin, the matter was made the special 
order for the next annual meeting at a time to be fixed by the 
Executive Committee. 

Morton P. Henry, of Pennsylvania: 

Mr. President, I oflFer the following resolution : 

" Resolved, That a committee of five be appointed by the 
Chair to consider and report on the advisability of recom- 
mending the adoption by Congress of a maritime bill of lading, 
prepared and approved by the Association for the Reform 
and Codification of the Laws of Nations.** 



This Association has been endeavoring to bring about uni- 
formity in the laws. Now, there is no law upon which a 
greater diversity exists perhaps than the maritime bill of lad- 
ing. The subject is not alone of interest to maritime com- 
munities. A vast amount of the exchange of this country is 
made with bills of lading issued at Chicago, Memphis, Atlanta 
and other places, to interior points on the Continent of Europe. 
It is the endeavor of this Association to bring all nations into 
accord, and, as I understand, a bill of lading has been pre- 
pared which will be submitted to the different Chambers of 
Commerce of this country, and I think it is very desirable 
that a body like this should pass this resolution. 

The motion was adopted. 

R. D. Benedict : 

This matter of the salaries of Federal judges is a matter 
which is before Congress for consideration, and it seems to me 
that it would be wise for this Association to appoint a com- 
mittee to present before the judiciary committees of both 
houses of Congress the action of this body, and I offier this 
resolution : 



^' ReBolvedy That a committee of three be appointed to 
present to the judiciary committees of the Senate and House 
of Representatives the report and resolutions adopted by this 
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body in relation to judicial salaries, and to urge the matter 
upon their attention/* 

The resolution was adopted. 
The President : 

I will appoint the committee later. 

On motion, the meeting then adjourned until Friday 
morning at 10 o'clock. 



THIRD DAY. 

August 17, 10 A. M. 

The President : 

The Chair makes the following announcement of committees 
under resolutions adopted yesterday : 

The committee under the resolution oflFered by Mr. Henry 

/will consist of Morton P. Henry; of Pennsylvania ; Thomas J. 

Semmes, of Louisiana ; C. C. Bonney, of Illinois ; Robert 

Ludlow Fowler, of New York ; and Joseph W. Fellows, of 

New Hampshire. 

The committer under the resolution presented by Judge 
Dillon, in relation to salaries of Federal judges, will consist of 
John F. Dillon, of New York ; Skipwith Wilmer, of Mary- 
land ; and Jay L. Torrey, of Missouri. 

There was also a resolution providing for a committee on 
presentation of the subject of code procedure to Congress. 
The Chair has concluded to appoint the same committee under 
both those resolutions. 

The committee under the resolution presented by Mr. Rawle 
will consist of David Dudley Field, of New York ; Francis 
Rawle, of Pennsylvania ; J. Randolph Tucker, of Virginia ; 
George H. Bates, of Delaware ; and Edward Otis Hinkley, of 
Maryland. 
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.William P. Wells, Chairman of the General Council, recom- 
mended several persons for membership, all of whom were 
elected. 

{See List of Members Elected^ at the end of the Minutes,) 

George A. Mercer, of Georgia : 

Mr. President, the resolution offered by me yesterday, and 
which was temporarily laid upon the table, in regard to our 
place of meeting, I now call up. (See ante page 22.) 

Rufus King : 

This is the second time that we have been called upon to 
depart from what may be called one of the elemental grounds of 
our organization. When this Association was formed this point 
arose, and it was agreed, I believe, after a good deal of discus- 
sion, that the Association would divest itself of all authority of 
being troubled about this question, and that we would saddle 
it exclusively upon the Executive Committee ; but some years 
ago it did get in upon us, and then we agreed that, in order 
that the matter might be settled by our entire membership, the 
Secretary should address a circular to each member requesting 
his vote on the subject, and as I recollect it, the general voice 
of the Association was to let the meetings be still held at Sara- 
toga. Now, we can try the same thing again. I hope the 
Executive Committee will keep this matter to themselves and 
exercise it as they think best, without introducing any ques- 
tion, such as the whipping post, or as the question of member- 
ship came near being yesterday morning, because it is a very 
agitating question. 

Johnson T. Piatt, of Connecticut : 

Will not the Secretary give us the result of that vote to 
which Mr. King alludes ? 

Secretary Hinkley : 

A vote was taken by the Secretary, at the order of the Ex- 
ecutive Committee, by letter, and the result between Saratoga 
and any other place was a tie, two hundred and twenty-one to 
two hundred and twenty-one. Thereupon the Executive Com- 
mittee did not feel at liberty to change the place of meeting. 
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It remains for the body itself to give its order, and the Execu- 
tive Committee will execute it. 

{See the Secretary's Report at the end of the Report for 
1883.) 

Henry C. Semple, of Alabama : 

Mr. President, I think that perhaps if the same plan were 
adopted, a diflFerent result would follow. No doubt the meet- 
ing at Saratoga has been eminently successful. I believe that 
it would be inexpedient to hold our sessions in the City of New 
York, or in Philadelphia, or in any other of the great cities of 
the Union, unless it should be the City of Washington. There 
are many reasons why we should hold a session occasionally in 
the City of Washington. Almost every member of this body has 
business in Washington that takes him there at least once a 
year. But it occurs to me that if the Executive Committee 
should come to the conclusion that it would be well to hold one 
session of the Association in Washington City, perhaps on the 
second Monday of October, 1889, we should have three 
hundred members present, instead of one hundred, or perhaps 
one hundred and fifty, as is the case here. We could be as 
well entertained there as in Saratoga. 

R. D. Benedict, of New York : 

May I call attention to the fact that by the constitution our 
meetings are required to be held either in the month of July 
or August. 

Mr. Semple : 

Then that is an answer to my argument, because the City 
of Washington is very hot during the months of July and Au- 
gust. Then, if Washington is out of the question, I don't see 
any advantage in a move. 

S. W. Williams, of Arkansas : 

I think it desirable for the good of the Association that it 
should be kept up to a national character as far as possible, 
and its tendency — the way we talk about it in my state and in 
other portions of the west — is that it is decidedly an eastern 
aflFair ; and, if we are to judge by the committee that the Pres- 
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ident has appointed ,on the important question of a Federal 
code of procedure, it would seem that nobody west of the Alle- 
ghany mountains is worthy to be upon that committee. Now, 
the tendency of the Association is eastern, and unless we put 
it on wheels and hold our meetings in the west it will grow 
more and more so. That I know is the feeling in the west. 
If we meet in July or August, as my brother Semple sug- 
gests, we could not meet anywhere in the south unless it be 
among the mountains of North Carolina or' Tennessee ; but 
there are watering places where accommodations are just as good 
as in Saratoga, and much less expensive, and a surrounding 
country just as desirable to visit, as you will find here. For' 
instance, places such as Waukesha, Wisconsin. I have been 
there, and I know it would be a good place to meet. This is 
my first visit to Saratoga, although I have been nearly all over 
the state of New York. Saratoga is a little out of the way. I 
think if we intend to make this institution national, it should 
be put on wheels. 

Stephen S. Remak, of Pennsylvania : 

I am in favor of changing the place of meeting. We have 
to deal herewith the vast question whether or not the common 
law of England shall be preserved. Mr. President, my cradle 
was not rocked in any Anglo-Saxon country. It stood in a 
country whose river is perhaps almost unknown to most of 
those present and on whose banks I was raised, and my nation- 
ality and my training constrains me to say that I was brought 
up under the inspiration of the civil law, and I am naturally a 
common law lawyer. I love the common law of England, and 
I believe that in this country, from the Atlantic to the Pacific, 
and from Canada to the Gulf of Mexico, we ought to be 
nothing else but Anglo-Saxons, no matter where our cradle 
has stood. 

I say this for the benefit of my friend, probably from the 
far west, that it should be understood that the object is to 
uphold the common law of England by changing the place of 
meeting, and I believe we should select some place for our next 
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meeting west of the Alleghanies. The question where, is a 
separate and distinct question. Let us vote first whether our 
place of meeting shall be changed, and then where we will go. 
My friend, Mr. Mercer, of Georgia, has stated that the com- 
mittee desires the advice of this Association upon the question 
whether a change shall be made. I believe they have the 
implied, if not the express power, to change the place of 
meeting. 

P. W. Meldrim, of Georgia : 

In reply to the gentleman from Arkansas, coming as some of 
us do from the far south, I am unwilling to remain silent and 
by that silence seem to acquiesce in the proposition that any 
disposition towards sectionalism has characterized either the 
action of the presiding officer or the deliberations of this Asso- 
ciation. I did hope and I do hope that the time has at last 
arrived when a body of American lawyers can be gathered 
together without a question of sectionalism disturbing its delib- 
eration. It is for that purpose, Mr. President, and for that 
purpose only, that I beg to trespass for one moment upon this 
Association to express my dissent to the gentleman's proposi- 
tion. 

Secretary Hinkley : 

I wish to correct an error in my statement as to the vote 
some years ago on this question. The vote was taken in 1883 
as to the meeting for the year 1884, and I counted five hun- 
dred and four votes ; but, without showing the various votes, 
the result was for Saratoga in 1884, two hundred and fifty ; . 
but deducting those who voted for a change, twenty-nine, it 
left two hundred and twenty-one for Saratoga. Then for 
either Chicago or for a change, or for both, that is, combining 
the two classes, it was two hundred and twenty-one. So that 
the vote was two hundred and twenty-one against two hundred 
and twenty-one, to stay in Saratoga or to go some other place. 

Simeon E. Baldwin : 

It has been stated by one gentleman upon the floor that the 
Executive Committee now have full power to regulate this 
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matter as they see fit, and undoubtedly they have by the lan- 
guage of the constitution, but after the very close vote just 
referred to, and after eleven years of meetings in Saratoga, I 
think I may say that the Executive Committee are not at all 
lively to make a change unless this vote is adopted. It seems 
to me that eleven years meeting in one place is enough, and so 
far as convenience is concerned, Saratoga is far north and far 
east of the centre of our constituency. The central point of 
our constituency is in Ohio, and it is going westward every 
year, and I believe the welfare of the Association will be better 
served if we try the experiment next year of selecting some 
other place. 

H. W. Palmer, of Pennsylvania : 

To meet this subject I oJBFer the following resolution : 

" Mesolvedy That the Secretary be requested to communicate 
with the members of the Association and ascertain their 
wishes as to the place of meeting, and, when ascertained, to 
communicate the same to the Executive Committee.** 

I oflfer that as a substitute. If it is the desire to kill this 
Association, then open the discussion as to where it shall meet. 
How many gentlemen who are here present would be here if 
this meeting had not been held in Saratoga ? There is some- 
thing to come here for besides the American Bar Association, 
and the meeting of the Association affords a very convenient 
excuse to come to Saratoga. We come here for two purposes : 
One to get the benefit of the waters and see our friends, and 
visit the greatest watering place in the world, and the other is 
to take in the advantages of the American Bar Association. I 
cannot see how the Association is sectionalized by meeting in 
Saratoga. This is the world's watering place, where everybody 
comes, from the north, south, east and west. The chief object 
I had in offering this substitute was this : There are now 
present, perhaps, fifty gentlemen. The membership of this 
Association is much larger. If there is to be a change in the 
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place of meeting, it would seem to be fair that the question 
should be submitted to the whole Association. 

W. H. H. Eussell, of California : 

Mr. Bonney, of Chicago, who has been a very active mem- 
ber of the Association for years, requested me to state, if this 
matter came up, that in his opinion, after a careful considera- 
tion of the best interests of the Association, he did not deem 
it proper for it to change its place of meeting, for the reason 
that he thought we could get a larger attendance in Saratoga 
than we could in any other place, and the only question of 
interest is at which point could we get the greatest attendance 
and the most interest. I believe, as one of the early members 
of the Association, that we cannot secure a greater attendance 
anywhere than we can by meeting in Saratoga. I therefore 
move to lay the subject matter upon the table, and leave it to 
the decision of the Executive Committee as heretofore. 

This substitute was lost. 

Secretary Hinkley : 

There are four ways of settling this question, but I think 
there is but one right way. The first way is : The Execu- 
tive Committee might do it, but they do not wish to undertake 
to do it alone. The second is by a vote of the members here, 
but they ought not to determine it, as they only represent a- 
part of our membership. Third : There are a great many out- 
side of the Association who complain because we meet here. 
As to them, I say they have no right to speak. Fourth : 
We come back to this : All the members of the Association, 
voting as they did before ; and in that way we get a clear, 
authoritative answer. Therefore I am in favor of the substitute. 
It appears to me that that is the best method of determining this 
matter. There is this to be said about the question, and this 
is all I see in it. When birds are hatched in a nest they stay 
there a little while until they are fledged, but when such a big 
bird as this is hatched, it may require that it should stay in 
its nest a little longer time before it begins its flights. And 
what is the length of time that we ought to stay at Saratoga 
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before we fly around, is a question for the growth of the body 
itself to determine. 

Thomas J. Semmes, of Louisiana : 

Mr. President, I come from the extreme south, and would 
like to express my opinion on the subject. I would start out 
with protesting against being likened to a bird. I would not 
like to compare this Association to a bird having a nest and 
preparing for its aerial flights. We meet here for the purpose 
of deliberating upon every measure that comes before us. The 
sending of postal cards to each member would result in an ofi*- 
hand expression of opinion on the subject, without afibrding 
members an opportunity of considering the question in all its 
aspect and having the benefit of our discussions upon it. 
Therefore I think it better, though our numbers here be small, 
that we should determine this question now. So far as I am 
personally concerned I believe Saratoga a most agreeable place 
to meet. Certainly it is ad accessible to us as Chicago. I will 
be perfectly willing, though, to go to Chicago or any other 
place that may be agreed upon. The question, therefore, with 
me, is merely the interest which I have in the extension of the 
influence of the Association. One of the disadvantages — and 
a very important one too— of assembling in Saratoga, is that 
we are utterly ignored by the public press. There is nothing 
reported. No interest is taken in our gathering. The races 
fill a greater space in the newspapers in this section of the 
country than is occupied by the American Bar Association. 
Now, our object is to reach the profession throughout the 
United States by having our proceedings published so that 
they may see what we have done and what we propose to 
do. I believe that if we meet in any other place the news- 
papers will give us greater attention than they do here. 
What the reason of this is, I do not know. It may be that the 
proceedings of this body are not considered of sufficient gen- 
eral interest, but nevertheless the fact remains. Therefore, I 
think it worth the experiment to hold a meeting elsewhere to 
see what would be the efiect both upon the organization and 
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upon the press of some other section of the country in bring- 
ing our proceedings before the pubKc. 

Jay L. Torrey, of Missouri : 

I am opposed to the substitute ; and if it be defeated and 
the amendment prevails, I invite the Association on behalf of 
the members from our state, to meet at St. Louis, and when 
such a motion is in order I propose to make it. September is 
a pleasant month to meet in St. Louis, and if the Association 
should determine to meet there, I promise you that the citizens 
and the Bar will give you a hearty welcome, and that the press 
will report your proceedings verbatim. We can furnish you 
first-class accommodation. The membership of this body will 
be largely increased, if you meet in our city. It is one of our 
purposes to influence legislation on various measures, and I 
believe that we shall secure greater interest by meetiug at some 
place in the west. 

William B. Webb, of the District of Columbia : 

It seems to me that the sessions of this body should be held 
either in July or August, for the reason that during those 
months members of the Bar take their vacation, and I know of 
no place where a man can spend his vacation more agreeably 
than in Saratoga. I do not believe that it would be a good 
move to amend the constitution so as to change the time of 
meeting, and I shall vote to continue our sessions at Saratoga. 

The substitute was lost. 

The President : 

The substitute is lost. The question now is upon the origi- 
nal resolutioli. 

Skipwith Wilmer, of Maryland : 

May I ask the Chairman of the committee to consent to 
change the wording of the resolution so that it will not be 
treated as mandatory. I am in favor of giving the Executive 
Committee this power, and I am also in favor even of a change 
of time of meeting, but I do not think we should embarrass the 
committee by compelling them to do a thing which circum- 
stances might render inexpedient. 
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The President : 

This is merely a suggestion from the Association that in the 
opinion of the Association they should do this thing. 

Mr. Wilmer: 

Then I will vote for it. 

The President : 

The question is on the adoption of the original resolution. 

A vote was then taken; the result being in doubt, a division 
was called for, and the resolution was adopted: ayes, forty -four; 
noes, thirty-three. 

Simeon E. Baldwin, of Connecticut : 

I move now that the ninth article of the constitution be 
amended by striking out the words ^^ in the months of July 
or August.*' It will then read that the Executive Committee 
shall fix a time and place for holding the annual meeting. 

R. D. Benedict: 

I am opposed to the change of date. There is no other 
month in the year at which a meeting of this Association can 
be called so conveniently as either the month of August or 
July. It will be almost impossible to agree upon any other 
month which will not strike the terms of the courts in some of 
the states. It seems to me desirable that the time when we 
meet should be as nearly as possible a fixed date, so that all 
over the country men may make their arrangements from year 
to year with reference to that date ; and I hope the amend- 
ment will not prevail. 

John W. Gaines, Jr., of Tennessee: 

Mr. President, unless we go south there is no necessity for 
changing the date. Now, the first thing is to select the place. 

Ben. T. DuVal, of Arkansas : 

We leave it to the Executive Committee to select the time 
as well as the place. It is understood that that committee 
represents all parts of the Union. Therefore, I think that 
without the adoption of this change in the constitution, our 
former action will be almost unnecessary. 
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The President : 

The question is on the proposition of the gentleman from 
Connecticut. 

The motion was lost. 

The President : 

I wish to say to the gentleman from Arkansas, in reply to 
his remark about the appointment of the committee to Congress 
on the subject of a Federal code of procedure, that it was sug- 
gested in the meeting of the General Council that that com- 
mittee ought to consist of persons who were as convenient to 
the City of Washington as possible, and for that reason the 
gentlemen named were selected. 

S. W. Williams, of Arkansas : 

I l^ve no criticism to make upon the Chair, but there are 
gentlemen all over this Union that attend the Supreme Court 
at Washington, and it was not necessary to select gentlemen 
near Washington. 

I propose to add the words " otherwise ordered," thus giv- 
ing the Executive Committee power to change the time of 
meeting. That is, that this Association shall meet annually 
in the month of July or August, unless otherwise ordered by 
the Executive Committee. 

Bufiis King : 

That will be an amendment. 

Egbert Whittaker, of New York : 

I fully concur with Mr. Benedict. If the constitution is 
amended so as to call upon lawyers to meet outside of the 
months of July and August, in my judgment this Association 
will die a natural death. In the near future you may write 
over it, et mortuus est 

Now, as to the place of the next annual meeting. Mr. Bemak 
advises us not to go west. He seems to dread the eflFect of 
western lawyers and western legislation as subversive of the 
great and glorious system of the English common law. I 
entertain no such reverential feelings. I was a member of the 
Bar in Iowa, before you, Mr. President, were in that territory. 
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In comparing, I often preferred western statutes to common 
law. If you do not want to go west, go to a watering place 
on the sea, where we can hear the ocean roar, and see it roll 
and toss and tumble to the shore. I do not want to come 
here next year, but we can go like the birds with the animtis 
revertemdL We will return. 

The President : 

The question is on the motion of the gentleman from 
Arkansas. 

The motion was lost. 

William P. Wells, Chairman of the General Council, re- 
ported a list of nominations for officers for the ensuing year, 
all of whom were unanimously elected. 

{See the List of Officers^ at the end of the Minutes.) 

Secretary Hinkley : 

I desire to announce that this Association now has members 
from every state in the Union. 

E. F. Bullard, of New York : 

Mr. President, when the able paper of Mr. J. Eandolph 
Tucker was read he gave many important facts bearing upon 
the construction of a great clause of the Federal constitution. 
I have in my hand an original letter written by Daniel 
Webster in December, 1845, when the great Passenger Causes 
were passed upon, in which he speaks of the eminent lawyers 
engaged in that case, and I thought I would read it as a part 
of the history of that great case. It was addressed to the 
Hon. Edward Curtis, of New York City, a former member of 
Congress and also Collector of the Port of New York under 
the administration of Harrison. The letter is as follows : 

"Thursday Evening, December, 1845. 
Dear Sir : 

" The Passenger cause came up on Tuesday. Mr. Ogden 
opened the argument, I understood, quite ably. Mr. Hall 



96 GENERAL MINUTES. 

occupied the whole of yesterday. Mr. Attorney General 
Van Buren, on the same side, spoke to-day until after three. 
I am in order for to-morrow morning, and, haying had Mr. 
Zabriskie with me last evening to report Mr. Ogden and Mr. 
Hall, and having heard Mr. Van Buren through the day, I 
have got the hang of the cause, although there is a motion to 
be heard to-morrow morning, and as the court is not in session 
on Saturday I may not speak till Monday. This will be good, 
for I wish to make a good argument. I was in the Senate a 
few moments. Our friends looked sober, but seemed right 
glad I had arrived, as they looked for close voting. Mr. 
Oalhoun has not yet arrived. I have seen but little as yet, but 
that little looks to be as if Mr. Polk's measures would go 
through both Houses ; but I may be mistaken. I hope to 
know in a day or two. 

Yours Faithfully, 

"Daniel Webster." 



Willis Hall, who was engaged in that cause, was then the 
late Attorney General, on the same side with John Van Buren, 
trying to sustain the state law. Mr. Ogden, one of the most 
eminent lawyers of New York City, was associated with Mr. 
Webster. I speak of that letter to show that this great law- 
yer, whose reputation was then world wide, wrote with the 
-modesty of a young student who was preparing his case, and 
with all his engagements in the Senate and before the public 
he had barely time to listen to a part of the argument. Yet 
it is a matter of history that Mr. Webster's great argument 
on that occasion was one of the soundest and greatest made 
on that constitutional question. 

J. M. Woolworth, of Nebraska : 

I hope Mr. Tucker will read the letter to which he referred 
the other evening. 

J. Randolph Tucker : 

With the permission of the Association I will publish the 
letter in full in a note to the address which will be published 
by the Association. 
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W. H. H. Russell, of California: 

Mr. President, I ojBFer the following resolution : 

^^ Hesolvedy That a special committee of five be appointed 
by the President on or before the first day of the next session of 
this Association whose special duty it shall be to arrange for 
the annual dinner and the selection of appropriate toasts and 
sponsors." 

The annual dinner can be made one of the greatest features 
of this Association, if it is properly arranged for and if these 
speeches are delivered in response to toasts. The Press will 
report Ihem in full, if the opportunity is given them. lask 
that this resolution be referred to the Executive Committee. 

Now, there is no reason why the American Bar Association 
should not have some of the most brilliant speeches delivered 
before them ever heard in Saratoga, and if the Executive 
Committee will appoint a special committee, or the President, 
before or at the first day of our next session, we can secure 
some of the most eminent talent from all quarters of the 
Union, that will make the occasion of the annual dinner the 
brightest feature of the entire nation. 

N. W. Ladd, of Massachusetts : 

I would ask the gentleman from California to substitute the 
word " each " for " next." I -think the subject he has referred 
to would be such a good idea that it ought to be continued at 
each session. 

Mr. Russell accepted the amendment and his motion was 
referred to the Executive Committee. 

Mr. Benedict : 

I desire to inquire whether there has been any report from 
the Obituary Committee. 

Secretary Hinkley : 

That is always reported in print every year. 

The President : 

That leads me to make an inquiry — whether there is any 
report from the Committee on Grievances ? 
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Secretary Hinkley : 

I am not awarb that anybody has any grieyance. 

The President : 

Gentlemen, a motion to adjourn is now in order, but before 
that is put I desire to say a few words. You will understand 
that while we adjourn at this time, you are not expected to 
separate until after the meeting this evening. I desire to con- 
gratulate you upon the pleasant circumstances under which we 
have met, and the satisfactory manner in which our work has 
been conducted during the past year. P^ewer matters go over 
until the next session than ever before. I have to return my 
thanks to you for your kind assistance and the cordial aid I 
have received at your hands in the discharge of the duties of 
my position. I shall remember you all with pleasure, and I 
shall be very happy to meet you in after years ; and I trust, 
as I close, that the year to come, under the administration of 
my distinguished successor, may be in all respects vastly more 
successful than the one past. 

The Association adjourned until its next regular annual 
meeting. 

EDWARD OTIS HINKLEY, 

Secretary. 



Note. — The Executive Committee have decided that the next meeting 
will be held at Chicago, Illinois, beginning on Wednesday, twenty-eighth of 
August, 1889. 



OF THB 

TREASURER. 



Dr. 

To balance firom last report $1,620 10 

'* cash received— dues of members 3,290 00 

" " " —sale of Transactions 12 00 

$4,922 10 

Or. 
1887. 

Ang. 16. Bj stationery, tenth meeting $ 4 05 

16. " ezpressage 2 00 

18. ^ posting notices of tenth meeting .... 8 00 

19. " E. O. Hinkley, expenses of Secretary 

for year 220 86 

19. " " Saratogian/' printing, etc., ninth 

meeting 31 50 

19. '^ " Saratogian,'' printing, etc., tenth 

meeting 11 00 

19. " H. G. Esling, expenses to Saratoga as 

Treasurer's clerk 28 15 

19. '* sundry expenses of tenth dinner .... 17 00 

19. " Janitor, Music Hall 5 00 

25. '' expressage 4 70 

25. " Grand Union Hotel, tenth annual 

dinner 444 90 

25. '* C. A. Morrison, stenographer, tenth 

meeting 119 70 

25. " C. A. Morrison, copy of President's 

address 13 00 

Sept 9. " Ghas. Henry Butler, expenses of adver- 
tising tenth meeting 40 00 

10. " A. Putnam, Jr., use of hall 120 00 

Oct. 17. " expenses, of Wm. A. Butler, Ghairman 

of Committee and President .... 45 86 



Amounts carried forward, $1,110 71 $4,922 10 
(99) 



100 AMERICAN BAR ASSOCIATION. 

1388. By amounts brought forward, $1,110 71 $4,922 10 

Jan. 19. By Dando Printing and Publishing Com- 
pany, stamped envelopes, etc. ... 24 25 

Feb. 27. " letter book 90 

29. " expenses in distributing tenth report . . 159 75 
April 4. '* T. & J . W. Johnson & Co., printing tenth 

report, electrotype plates, etc . . . 866 98 
4. ** T. & J. W. Johnson & Co., binding tenth 
report, printing copies of papers, 
mailing cases, etc ....... . 385 96 

4. " T. & J. W. Johnson & Co., reprinting 

1000 copies of fourth report .... 520 50 

12. " Bando Printing and Publishing Com- 
pany, notices and stamped envelopes 52 69 

18. " boxes for storing books 2 00 

May 12. « " « « « 3 00 

July 8. " printing circulars 1 25 

Aug. 6. " " Constitution and By-Laws . . 10 45 

6. '< H. C. Esling, clerk to Treasurer, one year 250 00 

7. " Cochran, Goddard & Co., expenses 

eleventh dinner 34 50 

7. - ^* Dando Printing and Publishing Com- 

pany, circulars, stamped envelopes, 

etc 45 50 

8. " Session Laws of Pennsylvania for 1887, 1 50 

8. " W. F. Murphys' Sons, receipt book . . 4 00 

9. " telegrams, expressage, etc., to date . . 5 31 

Balance 1,442 85 

$4,922 10 

Which balance consists of — 

Amount to credit of Treasurer in 
Commonwealth National Bank, 
Phihidelphia $1,419 68 

Cash on hand 23 17 

$1,442 85 

Respectfully submitted, 

FRANCIS RAWLE, 

Treasurer. 
Saratoga Sfbinqs, N. Y., August 15, 1888. 

Audited and found correct to date, August 15, 1888. 

W. B. Webb, 
Ignatius 0. Grubb, 

Auditing Committee. 



LIST OF MEMBERS ELECTED. 



ALABAMA. 

Walkeb, William J., Jr Birmingliam. 

ABEANSAS. 

Bedmond, Chaslbs P Little Bock. 

WILLLA.MS, S. W Little Bock. 

DELAWABE. 

HoFFECKEB, James H., Jb Wilmington. 

DI8TBICT OF COLUMBIA. 

Dayidoe, Walter D Washington. 

Hagnbb, Bandall Washington. 

Lambert, T. A Washington. 

BoBiNSON, Leigh Washington. 

Wilson, Jeremiah M Washington. 

FLOBIDA. 

Williams, B. W Tallahassee. 

GEOBGIA. 

BoNEY, Hekby C Augusta. 

ILLINOIS. 

Ennis, Alfbed Chicago. 

Gbeggby, Stephen S • Chicago. 

Hoi^TEiN, Chables L Chicago. 

Beict, Cubtis H Chicago. 

Smith, Edwin Bttbbitt Chicago. 

Ullman, Fbedebic Chicago. 

Walkeb, Edwin • Chicago. 
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•• *•.. iJbUISIANA. 

Dabt, Henky P New Orleans. 

GuKiiEY, J. Ward, Jb New Orleans. 

Hall, Harby H New Orleans. 

MoBGAN, H. GiBBBB New Orleans. 

PocHi;, Jbbome E St. James. 

MAKYLAND. 

Edwabds, Tbyon H Hagerstown. 

Whitelock, Geobge Baltimore. 

MISSISSIPPI. 

Allek, John M Tupelo. 

MONTANA. 

Sandebs, James U Helena. 

NEW HAMPSHIRE. 

Chase, Fbedebick Hanover. 

NEW YORK.- 

Davison, Chables M Saratoga Springs. 

FowL£B,BoBEBT Ludlow New York. 

Paige, Edwabd Winslow New York. 

Pabmenteb, Bobwell a Troy. 

OHIO. 

BowLEB, Bobebt B Cincinnati. 

Kittbedge, Edmund W Cincinnati. 

Maxwell, Lawbencb, Jb Cincinnati. 

Pbatt, Chables Toledo. 

PENNSYLVANIA. 

Biddle, a. Sydney Philadelphia. 

Chubch, Peabson Meadville. 

Henby, Mobton P Philadelphia. 

Keatob, John F. Philadelphia. 

McCabthy, Henby J Philadelphia. 

Mebcub, James Watts Philadelphia. 

Shapley, Bufus E Philadelphia. 

Smith, Fbedebick E . Tioga. 

Valentine, John K Philadelphia. 

Walkeb, Bobebt J. C Williamsport. 

WiNDLE, William S West Chester. 
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TENNESSEE. 

Gamp, E. C Knozyille. 

FoLKES, W. C Memphis. 

Gaines, John W Nashville. 

Head, James M Nashville. 

Watejns, Edwabd Chattanooga. 

Wheeler, Xenophon Chattanooga. 

VIRGINIA. 

DiNEEN, John H Bichmond. 

Graves, Charles A Lexington. 

Hughes, Robert M Norfolk. 

McGuire, Frank H Richmond. 

McKennet, William R Petersburg. 

Marshall, Richard C Portsmouth. 

MuMFORD, Beverly B Richmond. 

Page, Thomas Nelson Richmond. 

WEST VIRGINIA. 

Buttrice, E. L Charlestown. 

WYOMING. 

Hebard, Frederic S Cheyenne. 

Van Devantbr, Willis Cheyenne. 



RECAPITULATION. 



Alabama 1 

Arkansas 2 

Delaware 1 

District of Columbia 5 

Florida 1 

Georgia 1 

Illinois 7 

Louisiana 5 

Maryland 2 

Mississippi 1 



Montana 1 

New Hampshire 1 

New York 4 

Ohio 4 

Pennsjlyania 11 

Tennessee 6 

Virginia 8 

West Virginia 1 

Wyoming 2 

Total 64 
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MEMORANDUM. 



The Annual Dinner was given on Friday evening, August 
17th, at the Grand Union Hotel. George G. Wright, of 
Iowa, presided. Eighty-six members were present. 
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LIST OF PRESIDENTS. 



1. 1878-79. — James 0. Bboadhead St. Louis, MisBouri. 

2. 1879-80.— Benjamin H. Bribtow New York, New York. 

3.1880-81. — Edward J. Phblfs . . Burlington, Vermont. 

4. 1881-82.— Clarkson N. Potter New York, New York. 

5. 1882-83. — Alexander B. Lawton .... Savannah, Georgia. 

6. 1883-84. — Cortlandt Parker Newark, New Jersey. 

7. 1884-86. — John W. Stevenson Covington, Kentucky. 

8. 1885-86. — William Allen Butler . . . New York, New York. 

9. 1886-87. — Thomas J. Semmes New Orleans, Louisiana. 

10. 1887-88.— George G. Wright Des Moines, Iowa. 

11. 1888-89.— David Dudley Field New York, New York. 
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CONSTITUTION. 



NAME AND OBJBCT. 

Article I. — This Association shall be known as '^The 
American Bar Association." Its object shall be to ad- 
vance the science of jurisprudence, promote the administra- 
tion of justice and uniformity of legislation throughout the 
Union, uphold the honor of the profession of the law, and 
encourage cordial intercourse among the members of the 
American Bar. 



QUALIFICATIONS FOR MEMBERSHIP. 

Article II. — Any person shall be eligible to membership 
in this Association who shall be, and shall, for five years 
next preceding, have been, a member in good standing of the 
Bar of any State, and who shall also be nominated as here- 
inafter provided. 

officers and committees. 

Article. III. — The following officers shall be elected at 
each Annual Meeting for the year ensuing : A President (the 
same person shall not be elected President two years in suc- 
cession) ; one Vice-President from each state ; a Secretary ; 
a Treasurer ; a Council, consisting of one member from each 
state (the Council shall be a standing committee on nomina- 

(107) 



108 AMERICAN BAR ASSOCIATION. 

tions for oflSce) ; an Executive Committee, which shall consist 
of the President, the last ex-President, the Secretary, and 
the Treasurer, all of whom shall be ex-officio members, 
together with three other members, to be chosen by the 
Association, and the President, and in his absence the ex- 
President shall be the Chairman of the committee. 

The following committees shall ibe annually appointed by 
the President, for the year ensuing, and shall consist of five 
members each : 

. On Jurisprudence and Law Reform ; 

On Judicial Administration and Remedial Procedure; 
On Legal Education and Admissions to the Bar ; 
On Commercial Law ; 
On International Law ; 
On Publications ; 
On Grievances. 

A majority of those members of any committee, including 
the Council, who may be present at any meeting of the Asso- 
ciation, shall constitute a quorum of such committee for the 
purposes of such meeting. 

The Vice-President for each state, and not less than two 
other members from such state, to be annually elected, shall 
constitute a Local Council for such state, to which shall be 
referred all applications for membership from such state. 
The Vice-President shall be, ex-offido^ Chairman of such 
Council. 

A committee of three, of whom the Secretary shall always 
be one, shall be appointed by the President at each Annual 
Meeting of the Association, whose duty it shall be to report 
to the next meeting the names of all members who shall, in 
the interval, have died, with such notices of them as shall, in 
the discretion of the committee, be proper. 

It shall be the duty of the Vice-President from each state 
and territory to report the deaths of members within the same 
to the said committee. 
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ELECTION OF MEMBERS. 



Article IY. — All nominations for membership shall be 
made by the Local Council of the state to the Bar of which 
the persons nominated belong. Such nominations must be 
transmitted in writing to the Chairman of the General Coun- 
cil, and approved by the Council, on vote by ballot. 

The General Council may also nominate members from 
states having no Local Council, and at the Annual Meeting 
of the Association, in the absence of all members of the 
Local Council of any state ; Provided, That no nomination 
shall be considered by the General Council, unless accom- 
panied by a statement in writing by at least three members of 
the Association from the same state with the person nomi- 
nated, or, in their absence, by members from a neighboring 
state or states, to the effect that the person nominated has the 
qualifications required by the constitution, and desires to be- 
come a member of the Association, and recommending his 
admission as a member. 

All nominations thus made or approved shall be reported 
by the Council to the Association, and all whose names are 
reported shall thereupon become members of the Association ; 
Provided, That if any member demand a vote upon any name 
thus reported, the Association shall thereupon vote thereon 
by ballot. 

Several nominees, if from the same state, may be voted for 
upon the same ballot ; and in such case placing the word '^ No " 
against any name or names upon the ticket shall be deemed a 
negative vote against such name or names, and against those 
only. Five negative votes shall suffice to defeat an election. 

Article V. — All members of the Conference adopting 
the constitution, and all persons elected by them upon the 
recommendation of the committee of five appointed by such 
Conference, shall become members of the Association upon 
payment of the annual dues for the current year herein pro- 
vided for. 
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BY-LAWS. 

Article YI. — ^By-Laws may be adopted at any Annual 
Meeting of the Association by a majority of the members 
present. It shall be the duty of the Executive Committee, 
without delay, to adopt suitable By-Laws, which shall be in 
force until rescinded by the Association. 

DUES. 

Article YII. — ^Each member shall pay five dollars to the 
Treasurer as annual dues, and no person shall be qualified to 
exercise any privilege of membership who is in default. Such 
dues shall be payable, and the payment thereof enforced, as 
may be provided by the By-Laws. Members shall be entitled 
to receive all publications of the Association free of charge. 

annual address. 

Article VII L — The President shall open each Annual 
Meeting of the Association with an address, in which he 
shall communicate the most noteworthy changes in statute law 
on points of general interest made in the several states and by 
Congress during the preceding year. It shall be the duty of 
the member of the General Council from each state to report 
to the President, on or before the first day of May, annually, 
any such legislation in his state. 

annual meetings. 

Article IX. — This Association shall meet annually in the 
month of July or August, at such time and place as the Exec- 
utive Committee may select, and those present at such meet- 
ing shall constitute a quorum. 



AMENDMENTS. 

Article X. — This constitution may be altered or amended 
by a vote of three-fourths of the members present at any Annual 
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Meeting, but no such change shall be made at any meeting at 
which less than thirty members are present. 

CONSTRUCTION. 

Article XI. — The word "«to^'* whenever used in this 
constitution, shall be deemed to be equivalent to state, territory^ 
and the District of Oolumhia. 



J 



BY-LAWS. 



MEETING OF THE ASSOCIATION. 

I. — The Executive Committee, at its first meeting after each 
Annual Meeting, shall select some person to make an address 
at the next Annual Meeting, and not exceeding six members 
of the Association to read papers. 

II. — The order of exercises at the Annual Meeting shall be 
as follows : 

(a) Opening Address of the President. 

(b) Nominations and Election of Members. 

(c) Election of the General Council. 

(d) Reports of Secretary and Treasurer. 

(e) Report of Executive Committee. 
(/) Reports of Standing Committees : 

On Jurisprudence and Law Reform ; 

On Judicial Administration and Remedial Pro- 
cedure ; 

On Legal Education and Admissions to the Bar ; 

On Commercial Law ; 

On International Law ; 

On Publications ; 

On Grievances. 
(g) Reports of Special Committees. 
(h) The Nomination of Officers, 
(i) Micellaneous Business, 
(y) The Election of Officers. 
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The address, to be delivered by a person invited by the 
Executive Committee, shall be made at the morning session 
of the second day of the Annual Meeting. 

The reading and delivering of essays and papers shall be 
on the same day, or at such other time as the Executive 

Committee may determine. 

» 

III. — No person shall speak more than ten minutes at a 
time or more than twice on one subject. 

A stenographer shall be employed at each Annual Meeting. 

lY. — Each State Bar Association may annually appoint 
delegates, not exceeding three in number, to the next meeting 
of the Association. In states where no State Bar Association 
exists, any City or County Bar Association may appoint such 
delegates not exceeding two in number. Such delegates shall 
be entitled to all the privileges of membership at and during 
the said meeting. 

V. — At any of the meetings of the Association, members 
of the Bar of any foreign country or of any state who are not 
members of the Association may be admitted to the privileges 
of the floor during such meeting. 

VI. — All papers read before the Association shall be lodged 
with the Secretary. The annual address of the President, the 
reports of committees, and all proceedings at the Annual Meet- 
ing shall be printed ; but no other address made or paper read or 
presented shall be printed, except by order of the Committee 
on Publications. 

Extra copies of reports, addresses, and papers read before 
the Association may be printed by the Committee on Publica- 
tions for the use of their authors, not exceeding two hundred 
copies to each of such authors. 

The Secretary and the Chairman of the Executive Com- 
mittee shall endeavor to arrange with the Smithsonian Insti- 
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tation, or otherwise, a system of exchanges by which our 
TraiMactwnA can be annually exchanged with those of other 
associations in foreign countries interested in jurisprudence or 
governmental affairs; and also that the Secretary exchange 
our TTan%action% with those of the state and local Bar Asso- 
ciations; and that all books thus acquired be bound and 
deposited in the charge of the New York City Bar Association, 
subject to the call of this Association, if it ever desires to with- 
draw or consult them, if the latter Association agrees to such 
deposit. 

The Secretary shall send one copy of the Report of the 
proceedings of this Association to the President of the United 
States, and to each of the judges of the Supreme Court 
thereof, and to the Library of the State Department, and of 
the Department of Justice thereof, and to the Library of 
Congress, and the Library of the Supreme Court thereof, 
and to the Governor, and to the Chief Judge of the court of 
last resort of each state, and to the State Librarian thereof, 
and to all public law libraries, and other principal public 
and college libraries in the United States, and to such other 
persons or bodies as the Executive Committee may direct. 

No resolution complimentary to an officer or member for 
any service performed, paper read, or address delivered shall 
be considered by the Association. 

OFFICERS AND COMMITTEES. 

VII. — The terms of office of all officers elected at any 
Annual Meeting shall commence at the adjournment of such 
meeting, except the Council, whose term of office shall com- 
mence immediately upon their election. 

VIII. — The President shall appoint all committees, except 
the Committee on Publications, within thirty days after the 
Annual Meeting, and shall announce them to the Secretary, 
and the Secretary shall promptly give notice to the persons 
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appointed. The Committee on Publications shall be ap- 
pointed on the first day of each meeting. 

IX. — The Treasurer's Report shall be examined and 
audited annually, before its presentation to the Association, by 
two members to be appointed by the Chairman of the Executive 
Committee. 

X. — The Council and all standing committees shall meet 
on the day preceding each Annual Meeting, at the place 
where the same is to be held, at such hour as their respective 
Chairmen shall appoint. If at any Annual Meeting of the 
Association any member of any committee shall be absent, 
the vacancy may be filled by the members of the committee 
present. 

The Secretary of the Association shall be the Secretary of 
the Council. 

XI. — The Committee on Publications shall also meet within 
one month after each Annual Meeting, at such time and place 
as the Chairman shall appoint. 

XII. — Special meetings of any committee shall be held 
at such times and places as the Chairman thereof may appoint. 
Reasonable notice shall be given by him to each member by 
mail. 

The traveling and other necessary expenses incurred by 
any committee, standing or special, for meetings of such com- 
mittee, during the interval between the Annual Meetings of 
the Association, shall be paid by the Treasurer, on the ap- 
proval and by the order of the Executive Committee. 

All committees may have their reports printed by the 
Secretary before the Annual Meeting of the Association ; and 
any such report, containing any recommendation for action 
on the part of the Association, shall be printed and shall 
be distributed by mail by the Secretary to all the members 
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of the Association at least fifteen days before the Annual 
Meeting at which such report is proposed to be submitted. 



ANNUAL DUBS. 

XIII. — The Annual Dues shall be payable at the Annual 
Meeting in advance. If any member neglects to pay them 
for any year at or before the next Annual Meeting, he shall 
cease to be a member. The Treasurer shall give notice of 
this By-Law, within sixty days after each meeting, to all 
members in default. 

A member who has been dropped from the roll for non-pay- 
ment of dues may be restored to membership by the Executive 
Committee upon the payment of all back dues. Providedy 
such restoration shall be recommended by a member of the 
Local Council of his state, or in their absence, at an Annual 
Meeting by any two members of the Association. 



O FFICER S-1888-1889. 



Pbbsidbnt. 
DAVID DUDLEY FIELD, 

New Yorkf New York. 

Secbetabt. 

EDWARD OTIS HINKLEY, 

215, N Charles Streetj BcUlimore, Maryland, 

Tbeasubeb. 
FRANCIS RAWLE, 

402, Walnut Slreetf Philctdelphia, Pennsylvania, 

EzBcuTiYE Committee. 
Ex-offieio. 

DAVID DUDLEY FIELD, Pbbsidbnt. 

GEORGE G. WRIGHT, Last Pbesidbnt. 

EDWARD OTIS HINKLEY, Secbetabt. 

FRANCIS RAWLE, Tbeasubeb. 

Elected Members. 

* SIMEON E. BALDWIN, New Haven, OonneciieiU. 
GEORGE A. MERCER, Savannah, Georgia, 
JOHN RANDOLPH TUCKER, Lexington, Virginia, 

* CHARLES CARROLL BONNEY, Oiieago, lUinois, 



^NOTB BY Secretary.— At the first meeting of the Executive Committee, after 
tbe adjonmment of the AssociatioD, Mr. Baldwin attended and participated in the 
proceedings ; and having presented his resignation, to take effect at the close of 
tlukt meeting, the committee chose Mr. Bonney to fill the vacancy, under By-Law^ 
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GENERAL COUNCIL. 



Alabama Hsnby G. Semple. 

ArkaruoB M, M. GoHK. 

Qdifomia Wm. H. H. Bussbll. 

Qmneeticut Johnsok T. Platt. 

Delaware Ignatius G. Gbubb. 

Distrid of Oolumbia William B. Webb. 

Florida R. W. Wiluamb. 

Georgia Geobob A. Mebgeb. 

Illinoia James M. Floweb. 

Indiana B. S. Taylob. 

Unoa Fbancis B. Danieus. 

Kansas Hibam P. Dillon. 

Kentnehy E. F. Tbabub. 

Louisiana F. P. Pocni:. 

Maine A. A. Stbout. 

Maryland John T. Mason, B. 

Massachusetts M. F. Dickinson, Jb. 

Michigan Wm. P. Wells, CknCn, 

Minnesota Gobdon E. Gole. 

Mississippi Joseph E. Leigh. 

Missouri James O. Bboadhbad. 

Montana Wilbub F. Sandebs. 

Nebraska James M. Woolwobth. 

Nevada Obyille B. Leonabd. 

New Hampshire Joseph W. Fellows. 

New Jersey Ghableb Bobghebuno. 

New York Bobebt D. Benedict. 

North Carolina Thomas B. Keogh. 

Ohio Edwin P. Gbeen. 

Pennsylvania Bighabd Vaux. 

Bhode Island Nicholas Van Sltck. 

South Carolina James L. Obb. 

Tennessee John Wesley Gaines, Jb. 

Vermont Nobman Paul. 

Virginia John Bandolph Tuckeb. 

West Virginia Edwabd B. Knight. 

Wisconsin B. K. Milleb. 
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VICE-PRESIDENTS 



AND 



MEMBERS OF LOCAL COUNCILS. 



Alabama.— Vice-President, D. 8. TROY. 

Local Council, WALTER L. BRAGG, GAYLORD B. 
CLARK, HENRY C. TOMPKINS. 

Abkansas.— Vice-President, AUGUSTUS H. GARLAND. 

Local Council, U. M. ROSE, JAME3 C. TAPPAN, 
BEN. T. DU VAL, JOHN M. MOORE. 

Califobnia.— Vice-President, W. H. H. RUSSELL. 

Local Council, CREED HAYMOND, NOAH HODGE. 

Colorado.— Vice-President, GEORGE J. BOAL. 

Connecticut.— Vice-President, JULIUS B. CURTIS. 

Local Council, LYMAN D. BREWSTER, WASHING- 
TON F. WILLCOX, LEWIS E. STANTON. 

Dblawabb.— Vice-President, GEORGE GRAY. 

Local Council, ANTHONY HIGGINS, GEORGE H. 
BATES, WILLARD SAULSBURY, Jr. 

District op Columbia.— Vice-President, CHARLES W. HOFFMAN. 

Local Council, CHARLES C. LANCASTER, NATHAN- 
IEL WILSON, GEORGE F. APPLEBY, ALEX. 
PORTER MORSE, S. R. BOND, HENRY WISE 
GARNETT. 

Florida.— Viee-President, E. M. BANDALL. 

Local Coundl, JOHN C. COOPBB. 
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Georgia.— Vice-President, RICHARD F. LYON. 

Local Council, AUGUSTUS O. BACON, FRANK H. 
MILLER, HENRY JACKSON, P. W. MELDRIM, 

W. T. NEWMAN. 

Ilunois.— Vice-President, THOMAS DENT. 

Local Council, JAMES K. EDSALL, HARVEY B. 
HURD, LYMAN TRUMBULL, STEPHEN S. 
GREGORY, ALFRED ENNIS. 

Indiana.— Vice-President, BENJAMIN HARRISON. 

Local Council, THOMAS F. DAVIDSON, JOHN M. 
BUTLER. 

Iowa.— Vice-President, OLIVER P.. SHIR AS. 

Local Council, JOHN F. DQNCOMBE, JOSEPH G. 
ANDERSON, THOMAS S. WRIGHT. 

Kansas.— Vice-President, GEORGE R. PECK. 

Local Council, L. STILL WELL. 

Kentucky.— Vice-President, WM. C. P. BRECKINRIDGE. 

Local Council, JAMES S. PIRTLE, B. F. BUCKNER. 

Louisiana.— Vice-President, THOMAS L. BAYNE. 

Local Council, ALFRED GOLDTHWAITE, ERNEST 
B. KRUTTSCHNITT, GEORGE DEN^GRE, BEN- 
JAMIN R. FORMAN, E. HOWARD McCALEB. 

Maine.- Vice-President, F. A. WILSON. 

Local Counca, CHARLES P. STETSON, NATHAN 
CLEAVES, CHAS. F. LIBBY. 

Mabyland.— Vice-President, SKIPWITH WILMER. 

Local Council, RICHARD M. VENABLE, JOHN H. 
HANDY, GEORGE M. SHARP, CHARLES MAR- 
SHALL, CHARLES J. BONAPARTE, GEORGE 
WHITELOCK, TRYON H. EDWARDS. 

MASSACHUSBTre.— Vice-President, WILLIAM GASTON. 

Local Council, L. L. SCAIFE, M. G. B. SWIFT, 
ALFRED HEMENWAY, CHARLES THEODORE 
BUSSELL, Jb. 



VICB-PRESIDBNTS AND LOCAL COUNCILS. 121 

Michigan.— Vice-President. THOMAS M. COOLEY. 

Local Council, HENRY M. DUFFIELD, LEVI T. 
GRIFFIN. HERBERT L. BAKER, GEORGE WIL- 
LIAM MOORE. 

Minnesota.— Vice-President, HIRAM F. STEVENS. 

Local Council, GEORGE B. YOUNG, JOHN A. 
LOVELY, REUBEN C. BENTON. 

Mississippi.— Vice-President, LOCK E. HOUSTON. 

Local Council, CHARLES B. HOWRY, W. H. SIMS, 
JOHN M. ALLEN. 

Missouri.— Vice-President, JAY L. TORREY. 

Local Council, E. C. KEHR, SHEPARD BARCLAY, 
HENRY HITCHCOCK. 

Montana.— Vice-President, DECIUS S. WADE. 

Local Council, HENRY N. BLAKE, EDWIN W. TOOLE. 

Nebraska.— Vice-President, JAMES M. WOOL WORTH. 

Local Council, CHARLES F. MANDERSON. 

New Hampshire.— Vice-President, JOHN L. SPRING. 

Local Council, HENRY B. ATHERTON, CHARLES H. 
BURNS, FRANK D. CURRIER. 

New Jersey.— Vice-President, ANTHONY Q. KEASBEY. 

Local Council, WASHINGTON B. WILLIAMS, R. 
WAYNE PARKER, J. G. SHIPMAN, J. FRANK 
FORT, SAMUEL H. GREY. 

New York.— Vice-President, JOHN F. DILLON. 

Local Council, AUSTEN G. FOX, CHARLES HENRY 
BUTLER, EDWARD F. BQLLARD, JAMES M. 
DUDLEY, ORLANDO B. POTTER, CHARLES A. 
PEABODY, W. MORTON GRINNELL. 

North Carolina —Vice-President, THOMAS B. KEOGH. 

Ohio.— Vice-President, RUFUS KING. 

Local Council, J. R. JOHNSTON, S. O. GRISWOLD, 
L. B. GUNCKEL, E. A. FERGUSON. 



122 AMBRIOAN BAR ASSOOUTION. 

PsMHBTLVAHiA. — Vioe-Prtsident, M. ARNOLD. 

Local Conncil, BOBEBT £. MONAGHAN, JAMES 
BREDIN, GEORGE B. KULP, C. STUART PAT- 
TERSON, WALTER GEORGE SMITH, HENRY C. 
PARSONS, SAMUEL WAGNER, HENRY W. PAL- 
MER. 

Rhodb Island.— Vice-President, BENJAMIN F. THURSTON. 

Local Council, FRANCIS B. PECKHAM. 

South Cabomna.— Vice-President, C. H. 8IM0NT0N. 

Local Council, W. C. BENET, J. J. HEMPHILL, A. T. 
SMYTHE. 

Tbnkessbb.— Vice-President, JOHN WESLEY GAINES, Jb. 

Local Council, EDWARD WATKINS, L. B. McFAR- 
LAND, ANDREW ALLISON, JAMES FENTRESS, 
JOHN M. GAUT, JAMES M. HEAD, E. C. CAMP. 

Vbemoot.— Vice-President, ELIHU B. TAFT. 

Local Council, 8. C. SHURTLIFF, GUY C. NOBLE. 

ViBonriA.— Vice-President, S. FERGUSON BEACH. 

Local Council, WILLIAM J. ROBERTSON, J. RAN- 
DOLPH TUCKER, ALEXANDER HAMILTON, 
EPPA HUNTON, ALFRED P. THOM, JAMES 
LYONS. 

WkbisViboinia.— Vice-President, JOHN J. DAVIS. 

Local Council, EDWARD B. KNIGHT, WILLIAM L. 
COLE, CALEB BOGGESS. 

Wmoonhih.— Vice-President, ALFRED L. GARY. 

Local Council, JAMES G. JENKINS, THOMAS R. 
HUDD, BRADLEY G. SCHLEY, J. C. GREGORY. 



COMMITTEES. 



JURISPBUDENCE AND LaW BbFOBM. 

SIMEON E. BALDWIN, New Haven, Connecticat. 

•HENBY HITCHCX)CE, St. Lonis, Missouri. 

GEOBGE TUCKEB BI8PHAM, Philadelphia, Pennsylyaiiia. 

JOHN F. DILLON, New York, New York. 

JOHN M. BUTLEB» Indianapolis, Indiana. 

JuDioiAii Admiiiistbation and Bemediaii Pbocbditbe. 

THOMAS J. SEMMES, New Orleans, Louisiana. 
WALTEB B. HILL> Macon, Georgia. 
BOBEBT D. BENEDICT, New York, New York. 
SEYMOUB D. THOMPSON, St. Louis, Missouri. 
JOHN W. OABY, Milwaukee, Wisconsin. 

Lbgai< Education and Admissions to the Bab. 

GEOBGE H. BATES, Wilmington, Delaware. 
GEOBGE W. SEABLE, Boston, Massachusetts. 
JOHNSON T. PLATT, New Haven, Connecticut. 
GEOBGE M. SHABP, Baltimore, Maryland. 
WILBUB F. SANDEBS, Helena, Montana. 

CoMMEBciAii Law. 

GEOBGE A. MEBCEB, Savannah, Georgia. 
SAMUEL WAGNEB, Philadelphia, Pennsylvania. 
CHABLES C. BONNEY, Chicago, Illinois. 
NATHANIEL W. LADD, Boston, Massachusetts. 
GUY C. NOBLB, St. Albans, Vermont. 

(128) 



124 AMBRIOAN BAR ASSOCIATION. 

International Law. 

CHABLES A. PEABODY, New York, New York. 
AUGUSTUS H. OAKLAND, Little Bock, Arkansas. 
J. M. WOOLWOBTH, Omaha, Nebraska. 
BOBEBT LUDLOW FOWLEB, New York, New York. 
BICHABD M. VENABLE, Baltimore, Maryland. 

Publications. 

HENBY G. SEMPLE, Montgomery, Alabama. 
ANTHONY Q. KEASBY, Newark, New Jersey. 
EDWIN P. OBEEN, Akron, Ohio. 
M. F. DICKINSON, Jr., Boston, Massachusetts. 
WILLIAM ALLEN BUTLEB, New York, New York. 

Grievances. 

S. FEBGUSON BEACH, Alexandria, Virginia. 
HENBY B. ATHEBTON, Nashua, New Hampshire. 
CBEED HAYMOND, San Francisco, California. 
JOSEPH G. ANDERSON, Keokuk, Iowa. 
JAMES L. OBB, Greenville, South Carolina. 

Obituaries. 

EDWABD OTIS HINKLEY, Baltimore, Maryland. 
EVEBETT P. WHEELEB, New York, New York. 
CHABLES BOBCHEBLING, Newark, New Jersey. 
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SPECIAL COMMITTEES. 



OoMMim&E ON Belief of the Supreme Ooubt. 

DAVID DUDLEY FIELD, New York, New York. 
FBANdS BAWLE, Philadelphia, Pennsylvania. 
J. RANDOLPH TUCKER, Lexington, Virginia. 
QEORGE H. BATES, Wilmington, Delaware. 
EDWARD OTIS HINELEY, Baltimore, Maryland. 



Committee on Fobm of Bnx of Lading. 

MORTON P. HENRY, Philadelphia, Pennsylyania. 
THOMAS J. SEMMES, New Orleans, Louisiana. 
ROBERT LUDLOW FOWLER, New York, New York. 
C. C. BONNEY, Chicago, Illinois. 
JOSEPH W. FELLOWS, Manchester, New Hampshire. 

Committee on Salaries of Federal JuDaES. 

JOHN F. DILLON, New York, New York. 
SKIPWITH WILMER, Baltimore, Maryland. 
JAY L. TORREY, St. Lonis, Missouri. 

Committee on Classification of the Law. 

JOHNSON T. PLATT, New Haven, Connecticut. 
JAMES O. BROADHEAD, St. Louis, Missouri. 
RICHARD VAUX, Philadelphia, Pennsylvania. 
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1888-1889. 



Abbott, Austin New York, N. Y. 

Adams, E. B St. Louis, Mo. 

Adams, SamueIi £ Savannah, Ga. 

Aldbich, Ghables H Chicago, 111. 

AiJBXANDEB, Julian J Baltimore, Md. 

AxjiSN, John M Tupelo, Miss. 

Allen, Bobebt, Jb Bed Bank, N. J. 

Allen, Bobebt P. Williamsport, Pa. 

Allen, Stillman B Boston, Mass. 

Allison, Andbew Nashville, Tenn. 

Andebson, Joseph G Keokuk, la. 

Appleby, Geobge F Washington, D. G. 

Abmbtbono, Wm. H Washington, D. G. 

Abnold, Michael Philadelphia, Pa. 

AsHTON, J. HuBLEY Washington, D. G. 

Athebton, Henby B Nashua, N. H. 

Athebton, Thomas H Wilkesbarre, Pa. 

Ayeby, Fbank G Ovid, N. Y. 

Ateb, B. F Ghicago, 111. 

Bacon, Augustus O ' Macon, Ga. 

Baoot, T. W Gharleston, S. G. 

Baeb, Geobge F Beading, Pa. 

Bakbb, Ashley D. L Gloversville, N. Y. 

Bakeb, Dabiub Newport, B. I. 

Bakeb, Hebbebt L Detroit, Mich. 

Baldwin, Ghables G Cleveland, O. 
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Baldwin, G. W Boeton, Man. 

Baldwin, Simeon E New Haven, Conn. 

Ball, Daniel H Marquette, Mich. 

Barclay, Shepabd St. Louis, Mo. 

Barkeb,TheodobeG Charleston, S. C. 

Ba&bow, Pope Athens, Ga. 

Babtlett, Ghables L Macon, Ga. 

Babtlett, Sidney Boston, Mass. 

Bates,- Geobob H Wilmington, Del. 

Bausman, J. W. B Lancaster, Pa. 

Bayabd, Thomas F Wilmington, Del. 

Bayne, Thomas L New Orleans, La. 

Beach, Chables F., Jb New York, N. Y. 

Beach, S. Febguson Alexandria, Va. 

Beasten, ChableS) Jb Baltimore, Md. 

Bedfobd, Geobge R Wilkesbarre, Pa. 

Bedle, Joseph D Jersey City, N. J. 

Bell, C. U Lawrence, Mass. 

Benedict, Bobebt D New York, N. Y. 

Benedict, W. S New Orleans, La. 

Benet, William C Abbeville, S. C. 

Benton, Daniel L HornellsyiUe, N. Y. 

Benton, Reuben C Minneapolis, Minn. 

Bebby, Walteb V. R Washington, D. C. 

Biddle, a. Sydney Philadelphia, Pa. 

BiDDLE, Geobob W Philadelphia, Pa. 

Bingham, Habby Littleton, N. H. 

BiBD, Geobge £ Portland, Me. 

BiscHOFF, Henby, Jb New York, N. Y. 

Bispham, Geobge Tvckeb Philadelphia, Pa. 

Black, J. C. C Augusta, Ga. 

Blaib, John S , . . . . Washington, D. 0. 

Blake, Henby N Virginia City, Mon. 

Blankman, John S. Washington, D. G. 

BoAL, Geobge J Denver, Col. 

BoGGESS, Caleb Clarksburg, W. Va. 

BoGGS, Hebbebt Newark, N. J. 

BoNAPABTE, Chables J Baltimore, Md. 

Bond, S. R Washington, D. C. 

BoNNEY, C. C Chicago, 111. 

BoBCHEBLiNG, Chables Newark, N. J. 

BowLEB, Robebt B Cincinnati, O. 

Boyd, Robebt W Darlington, S. C. 

Bbadfobd, Edwabd G Wilmington, Del. 

Bbadley, Chables Proyidence, R. I. 
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Bragg, Walter L. Montgomery, Ala. 

Braley, Hemry K FaU Riyer, Mass. 

Brawley, William H Charleston, S. G. 

Breavx, G. a New Orleans, La. 

Breckinridge, Samuel M St. Louis, Mo. 

Breckinridge, Wm. C. P Lexington, Ej. 

Bredin, James Pittsburgh, Pa. 

Brewster, Lymak D Danbury, Conn. 

Bridgers, John L., Jr Tarboro, N. C. 

Bristow, Benjamin H New York, N. Y. 

Broadhead, James O St. Louis, Mo. 

Brooks, Francis A Boston, Mass. 

Brown, Henry B Detroit, Mich. 

Brqvn, John C * Pulaski, Tenn. 

Brown, Sebastian Baltimore, Md. 

Browning, Frank T Washington, D. C. 

Bruno, Richard M New York, N. Y. 

Brush, Charles H New York, N. Y. 

Buchanan, Jameb Trenton, N. J. 

BucKNER, B. F Lexington, Kj. 

BuDDy Henry * , Philadelphia, Pa. 

BuLLARD, £. F Saratoga Springs. N. Y. 

Bullock, A. G Worcester, Mass. 

Burke, Stevenson <..... Cleveland, O. 

Burnett, Henry L New York, N. Y. 

Burnham, Henry £ < Manchester, N. H. 

Burns, Charles H Wilton, N. H. 

Butler, Charles New York, N. Y. 

Butler, Charles Henry New York, N. Y. 

Butler, John M > Indianapolis, Ind. 

Butler, Wm. Allen New York, N. Y. 

Butler, Wm. Allen, Jr New York, N. Y. 

Buttrick, E. L • Charlestown, W. Va. 

Calhoun, Patrick . . . < Atlanta, Ga. 

Camp, E. C . » Knoxville, Tenn. 

Carroll, William H • Memphis, Tenn. 

Carter, James C New York, N. Y. 

Cary, Alfred L Milwaukee, Wis. 

Cary, John W Milwaukee, Wis. 

Chalker, Newton # Akron, O. 

Chamberlain, D. H New York, N. Y. 

Chandler, Alfred D . . . . • Boston, Mass. 

Charlton, Walter G. . . • * Savannah, Ga. 

Chaser Frederick Hanover, N. H. 

Chibholm, Walter S Savannah, Ga. 
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Ghubch, Peabson Meadyille, Pa. 

Clabk, Gaylobd B. Mobile, Ala. 

Clark, Thoicas Alles Albany, N. Y. 

Clarke, Marshall J Atlanta, Ga. 

CLEAYEsr Nathan Portland, Me. 

Clifford, Charles W New Bedford, Mbba. 

Clinton, Henrt L New York, N. Y. 

CoHN, M. M Little Rock, Ark. 

Colby, James F New Haven, C)onn. 

Cole, Gordon E St. Paul, Minn. 

Cole, W. L Parkersburg, W. Va. 

Collier, M. Dwight New York, N. Y. 

Collins, Patrick A Boston, Mass. 

Colston, Edward Cincinnati, O. 

CoMEGTS, Joseph P. Dover, Del. 

CoNARROE, George M Philadelphia, Pa. 

CoNELT, John D Detroit, Mich. 

Cook, William W New York, N. Y. 

CooLET, Thomas M Ann Arbor, Mich. 

Cooper, Edmund Shelbjville, Tenn. 

Cooper, John C Jacksonville, Fla. 

Cooper, William F Nashville, Tenn. 

Cowen, John K. . . Baltimore, Md. 

Crapo, William W New Bedford, Mass. 

Crawford George L Philadelphia, Pa. 

Crocker, James F Portsmonth, Va. 

Cross, David Manchester, N. H. 

Cross, E. J. D Baltimore, Md. 

Crowell, Charles £...,•.. New York, N. Y. 

CuLLEN, William E Helena, Mon. 

Cummin, H. H Williamsport, Pa. 

CuMMiNG, Joseph B Augusta, Ga. 

Cummins, A. B Des Moines, la. 

Cunningham, Henry C Savannah, Ga. 

CuRLEY, Thomas Boston, Mass. 

Currier, Frank D E. Canaan, N. H. 

Curtis, Julius B Stamford, Conn. 

DaCosta, Charles M New York, N. Y. 

Daniels, Francis B Dubuque, la. 

Dargan, E. Keith Darlington C. H., S. C. 

Darling, Edward P Wilkeabarre, Pa. 

Darling, J. Vaughan Wilkesbarre, Pa. 

Dart, Henry P New Orleans, La. 

Dayidqe, Walter D. Washington, D. C. 

Davidson, Thomas F. . . . • Crawfordville, Ind. 



ALPHABBTIOAL LIST OF MBMBBR6. 181 

Davie, George M Louisville, Kj. 

Davis, John Lowell, Mass. 

Davis, John J Clarksburg, W. Va. 

Davison, GHABiiES A New York, N. Y. 

Davison, Chableb M Saratoga Springs, N. Y. 

Deady, M. P Portland, Oregon. 

Dent, Thomas Chicago, 111. 

Deneobe, Geoboe New Orleans, La. 

Debb, Andbew F Wilkesbarre, Pa. 

Desty, Bobebt Bochester, N. Y. 

DiCEiBBOH, Don M Detroit, Mich. 

D1CKIN8ON, J. M Nashville, Tenn. 

Dickinson, M. F., Jb Boston, Mass. 

Dickinson, S. Mebedith Trenton, N. J. 

Dickson, Hebbebt £ New York, N. Y. 

Dickson, J. H Wellington, 0. 

DiiiLAWAT, W. E. B , . . . . Boston, Mass. 

DiiiiiON, HiBAM P. « . Topeka, Ean. 

DiiiiiON, John F New York, N. Y. 

DiNEEN, John H Bichmond, Va. 

DoBSON, Chas. L Kansas City, Mo. 

DoNAiiDSON, John J . Baltimore, Md. 

DONAIiDSON, Wm. B St. LooiB, Mo. 

DoBBANCE, J. FoBD Meadville, Pa. 

Du Bignon, Flemmino G Savannah, Ga. 

Dudley, James M Johnstown, N. Y. 

DuFFiEU), Henby M Detroit, Mich. 

DuNCOMBE, John F Fort Dodge, la. 

Dunham, Chas Geneseo, 111. 

Du VAii, Ben. T Fort Smith, Ark. 

Eable, Wm. £ Washington, D. C. 

Eaton, Shebbubne B New York, N. Y. 

EDSAiiL, James K Chicago, 111. 

Edwabds, Tbyon H Hagerstown, Md. 

Eluot, Chas. A Washington, D. C. 

Endicott, Wm. C Salem, Mass. 

Ennis, AiiFBED Chicago, 111. 

Ensign, Josiah D Dolnth, Minn. 

Ebwin, B. G Savannah, Ga. 

Estbs, Bedfobd M Memphis, Tenn. 

Evabtb, Wm. M New York, N. Y. 

Faibbanks, Chas. W Indianapolis, Ind. 

FaIiLIQANT, Bobebt Savannah, Ga. 

Fabbab, Edgab H New Orleans, La. 

Fellows, Joseph W Manchester, N. H. 
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Fentress, James Boliyar, Tenn. 

Febguson, £. a CinciDnati, O. 

Ferris, Aaron A Cincinnati, O. 

Field, David Dudley ^©^ York, N. Y. 

Fish, Frederick P Boston, Mass. 

FiSHBACK, W. P Indianapolis, Ind. 

Fisher, William A Baltimore, Md. 

Fisher, William Biohter, Philadelphia, Pa. 

Flanders, James Q Milwaukee, Wis. 

Flemming, James Jersey City, N. J. 

Flower, James M ^ Chicago, 111. 

FoLKES, W. C Memphis, Tenn. 

FoLLETT, Martin D Marietta, O. 

Force, Manning F Cincinnati, O. 

FoRMAN, Benjamin Bice New Orleans, La. 

Fort, J. Frank Newark, N. J. 

Fowler, Bobert Ludlow New York, N. Y. 

Fox, Austen (t New York, N. Y. 

Fox, Edward J. . . . «... Easton, Pa. 

Fox, William H Taunton, Mass. 

French, William B Boston, Mass. 

Gaines, John W., Jr Nashville, Tenn. 

Galt, Smith P St. Lonix, Mo. 

Garland, Augustus H Little Bock, Ark. 

Garnbtt, Henry Wise » Washington, D. C. 

Garnbtt, Theodore S Norfolk, Va. 

Garrard, William Savannah, Ga. 

Garretson, a. Q. . . . i . Jersey City, N. J. 

Gaston, William * i Boston, Maps. 

Gaut, John M Nashville, Tenn. 

Gibson, Band all Lee New Orleans, La. 

Gilbert, Ltman D Harrisburg, Pa. 

GiLLAND, John D Vicksburg, Miss. 

GiLLAND, Thomas M Eingstree, S. C. 

Gilliam, Marshall M » Bichmond, Va. 

GiLMORE, Thomas » New Orleans, La. 

Glenn, John T Atlanta, Ga. 

Glover, John M St. Louis, Mo. 

GoBLE, L. Spencer Newark, N. J. 

Goebel, William Covington, Ky. 

GoLDTHWAiTE, ALFRED Ncw Orleans, La. 

Goodwin, C. Bidgely Baltimore, Md. 

Goodwin, Frank Boston, Mass. 

Gould, A. P Thomaston, Me. 

Grant, Alexander, Jr. Newark, N. J. 



ALPHABBTICAL LIST OF MBMBBRS. 133 

Qrayes, Chableb a Lexington, Va. 

Gray, George Wilmington, Del. 

Green, Edwin P Akron, O. 

Gregory, J. G Madison, Wis. 

Gregory, Stephen S Chicago, III. 

Gresham, Walter Q lodianapolis, Ind. 

Grey, Samuel H Camden, N. J. 

Grinnell, W. Morton New York, N. Y. 

Griffin, Levi T Detroit, Mich. 

Griswold, Seneca O Cleveland, O. 

Grubb, Ignatius C Wilmington, Del. 

Guilbert, Alberx B Bochester, N. Y. 

GuNCKEL, Lewis B Dayton, O. 

GuNN, Geobge M Milford, Conn. 

GuBiiEY, J. Ward, Jr New Orleans, La. 

Guthrie, George W. Pittsburgh, Pa. 

GwiNN, Charles J. M Baltimore, Md. 

Hagner, Bandall Washington, D. C. 

Hahn, William J Minneapolis, Minn. 

Half., John C Cleveland, O. 

Hali>, Frank A Montgomery, Ala. 

Hall, Harry H New Orleans, La. 

Hall, John J. . . . , Akron, O. 

Halsey, Jeremiah Norwich, Conn. 

Hamersley, William Hartford, Conn. 

Hamilton, Alexander Petersburg, Va. 

Hamilton, George Earnest Washington, D. C. 

Hammond, N. J Atlanta, Ga. 

Hammond, William GT, St. Louis, Mo. 

Handley, John Scranton, Pa. 

Handy, John H Baltimore, Md. 

Harrington, Austin Wilmington, Del. 

Harrison, Benjamin Indianapolis, Ind. 

Harrison, Bichard A Columbus, O. 

Haskell, John C Columbia, S. C. 

Haskell, Thomas H Portland, Me. 

Hawkesworth, B. W New York, N. Y. 

Haymond, Creed San Francisco, Cal. 

Haynes, Daniel A Dayton, O. 

Head, James M Nashville, Tenn. 

Hebard, Frederic S Cheyenne, Wyo. 

Hemenway, Alfred Boston, Mass. 

Hemphill, John J Chester, S. C. 

Hemphill, Joseph West Chester, Pa. 

Henderson, J. B St. Louis, Mo. 
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Hendebson, Henry P Mason, Mich. 

Henat, Mobton P Philadelphia Pa. 

Herman, Henry M New York, N. Y. 

HiGGiNBOTHAM, CO BackhaonoD, W. Va. 

HiGOiNS, Anthony WilmingtOD, Del. 

Kill, Walter B Macon, Ga. 

Hincexey, Robert H Philadelphia, Pa. 

Hinexey, Edward Otis . Baltimore, Md. 

Hitchcock, Henry St. Lonis, Mo. 

Hoadly, George New York, N. Y. 

Hodge, Noah San Diego, Gal. 

HoFFECKER, James H., Jb Wilmington, Del. 

Hoffman, Charles W. Washington, D. C. 

Holmes, George F. . Portland, Me. 

HoLSTEiN, Charles L. Chicago, 111. 

Holt, George C New York, N. Y. 

HoRNBLOWER, WiLLiAM B New York, N. Y. 

Horner, John J Helena, Ark. 

HoRTON, S. Dana Pomeroy, O. 

HosMER, George S Detroit, Mich. 

Hough, Warwick St. Louis, Mo. 

HouK, George W Dayton, O. 

Houston, Lock E Aberdeen, Mich. 

Houston, William T New York, N. Y. 

Howe, W. W New Orleans, La, 

Howes, L. W Boston, Mass. 

Howry, Charles B Oxford, Miss. 

Hubbard, Thomas H New York, N. Y. 

HuDD, Thomas R Green Bay, Wis. 

HuEY, Samuel B Philadelphia, Pa. 

Hunt, Carlbton New Orleans, La. 

Hunt, Samuel F Cincinnati, O. 

HuNTON, Eppa Warrenton, Va. 

HuRD, Francis W Boston, Mass. 

HuRD, Harvey B Chicago, III. 

HuTCHiNS, Waldo New York, N. Y. 

Hutchinson, John A Parkersburg, W. Va. 

Hughes, Kobebt M Norfolk, Va. 

Hughes, Thomas Baltimore, Md. 

Hyde, Alyan P Hartford, Conn. 

Ingebsoll, Fbedebick G St. Paul, Minn. 

Isaacs, M. S New York, N. Y. 

Jackson, A. A Janeeville, Wis. 

Jackson, Henby Atlanta, Ga. 

Jenkins, James G Milwaukee, Wis. 
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Jbwbtt, Hugh J New York, N. Y. 

Johnson, Bybon B Waltham, Mass. 

Johnson, Edgab M , New York, N. Y. 

Johnson, William E Woodstock, Vt. 

Johnston, Joseph R Youngstown, O. 

Johnstone, Georqe Newbury, S. C. 

Jones, Asahel W Youngstown, O. 

Jones, Ghables C, Jb Augusta, Ga. 

Jones, Isaac D Baltimore, Md. 

Jones, Leonabd A Boston, Mass. 

JuDSON, Frederick N St. Louis, Mo. 

Kaercher, GeoroeB Philadelphia, Pa. 

Eauffman, a. J Ck>lumbia, Pa. 

Kauffman, B. F Des Moines, la. 

Keasbey, Anthony Q Newark, N. J. 

Eeator, John F Philadelphia, Pa, 

Kehr, Edward G St. Louis, Mo. 

Kellogg, Stephen W Waterbury, Conn. 

Kellt, Henrt B New Orleans, La. 

Kent, Charles A Detroit, Mich. 

Kent, Linden P. O. Washington, D.C. 

Eeogh, Thomas B Greensboro, N. G. 

Kebnan, Francis Utica, N. Y. 

King, Rtjfus Cincinnati, O. 

Eittredgb, Edmund W Cincinnati, O. 

Knight, Edward B Charleston, W. Va. 

Enott, a. Leo Baltimore, Md. 

KoBRNEBy GusTAVE Belleville, 111. 

Krxjttschnitt, Ernest B New Orleans, La. 

Ktjlp, George B Wilkesbarre, Pa. 

Ladd, Nath. W Boston, Mass. 

Ladd, William S Lancaster, N. H. 

Lambert, T. A. , Washington, D. C. 

Lamberton, C. L New York, N. Y. 

Lancaster, Charles C Washington, D. C. 

Larner, John B Washington, D. C. 

Lathrop, Gardiner Kansas City, Mo. 

Latrobb, John H. B. . *. Baltimore, Md. 

Lawrence, Isaac Newport, B. I. 

Lawton, Alexander B Savannah, Ga. 

Lawton, Alexander B., Jr. . Savannah, Ga. 

Lear, Henry Boylestown, Pa. 

Lee, Blair * - . . Washington, D. C. 

Leeds, Charles C New York, N. Y. 

Legendrb, James New Orleans, La. 
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Leiqh, Joseph £ Ck>lumbus, Miss. 

Leokabd, Oryille B Carson City, Nev. 

Lewis^ Chablton T New York, N. Y. 

Lewis, James M St. Loais, Mo. 

LiBBT, CHABiiES F Portland, Me. 

Lister, Chabes C Philadelphia, Pa. 

Little, William E Tuok bannock. Pa. 

Livingston, J. B Lancaster, Pa. 

LooAN, Thomas A Cincinnati, Ohio. 

LoBD, Samuel Charleston, S. C. 

Lobe, Chables B Wilmington, Del. 

LoYELT, John A Albert Lea, Minn. 

Lyon, R. F Macon, Ga. 

Lyons, James Richmond, Va. 

Macfabland, W. W New York, N. Y. 

Magkall, William W., Jb Savannah, Ga. 

Mackoy, William H Cincinnati, Ohio. 

Madill, Geobge a St. Loab, Mo. 

Magbath, a. G Charleston, S. C. 

Mandebson, Chables F Omaha, Neb. 

Mabshall, Chables Baltimore, Md. 

Mabshall, Joshua N Lowell, Mass. 

Mabshall, Richabd C Portsmouth, .Va. 

Mabston, Oilman Exeter, N. H. 

Mason, Edwabd G Chicago, III. 

Mason, John T. (John T. Mason, R.) Baltimore, Md. 

Massey, Geobge D Dover, Del. 

Mathews, Albert New York, N. Y. 

Maxwell, J. Audley Boston, Mass. 

Maxwell, Lawrence, Jb Cincinnati, O. 

Meddaugh, Elijah W Detroit, Mich. 

Meldbim, p. W Savannah, Ga. 

Meloy, William A Washington, D. C. 

Mebceb, Geobge A Savannah, Ga. 

Mebceb, Geobge G Philadelphia, Pa. 

Mebcub, James Watts Philadelphia, Pa. 

Mebcub, Rodney A Towanda, Pa. 

Mebbick, Edwin T New Orleans, La. 

Mbbbitt, a. G Nashville, Tenn. 

Milbubn, John G Buffalo, N. Y. 

Milleb, B. K Milwaukee, Wis. 

Milleb E. Spengeb .. . . . Philadelphia, Pa, 

MiLLEB, Fbank H. . Augusta, Ga. 

Milleb, H. C New Orleans, La. 

Milleb, N. Dubois Philadelphia, Pa. 
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MiLLEBy Wm. K Augusta, Ga. 

Mitchell, Jas. T Philadelphia, Pa. 

MoAK, N. C Albany, N. Y. 

MoKAGHAN, BoBERT E West Chester, Pa. 

Monroe, William A • * * . . Boston, Mass. 

Montgomery, William W Augusta, Ga. 

Moore, George William Detroit, Mich. 

Moore, John M Little Bock, Ark. 

Moore, J. Z Owensboro, Kj. 

Moot, Adelbert . Buffalo, N. Y. 

Mordecai, T. Moultrie Charleston, S. C. 

Morgan, H. Gibbes New Orleans, La. 

Morris, Effingham B Philadelphia, Pa. 

Morris, M. F Washington, D. C. 

Morris, Robert L Nashville, Tenn. 

Morse, A. Porter Washington, D. C. 

MuHFORD, Beverly B Richmond, Va. 

Munntehitysen, HawARD Baltimore, Md. 

MxjNSON, C. La Rue Williamsport, Pa. 

Murphy, D. F Washington, D. C. 

Murray, R. B Youngstown, O. 

Myers, James J Boston, Mass. 

Myers, Nathaniel New York, N. Y. 

Mynatt, Prior L Atlanta, Ga. 

MgCaleb, £. Howard New Orleans, La. 

MoCammon, Joseph E Washington, D. C. 

McCarter, Thomas N Newark, N. J. 

McCarthy, Henry J Philadelphia, Pa. 

McClintock, Andrew H Wilkesbarre, Pa. 

McClintock, Andrew T. Wilkesbarre, Pa. 

McCooK, John J New York, N. Y. 

McCrady, Edward, Jr Charleston, S. C. 

McCuLLOUGH, John G. . . N. Bennington, Vt. 

McDouGAL, Henry C Kansas City, Mo. 

McFarland, L. B Memphis, Tenn. 

McGxTiRE, Frank H Richmond, Ya. 

McIntosh, David G Towson, Md. 

McKenny, William R " . Petersburg, Va. 

McLeary, J. H i . . San Antonio, Tex. 

MoNbal, Albert T Bolivar, Tenn. 

Nash, Stephen P. New York, N. Y. 

Nebeker, Lucas Leoti, Kan. 

Nelson, Homer A Poughkeepsie, N. Y. 

Nettles, Clement S Darlington, S. C. 

Newman, Emile Savannah, Ga. 
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Newman, W. T. Atlanta, Qa. 

NiCHOLfiOK, John B. Dover, Del. 

NicKOLS, Gkoroe L., Jr New York, N. T. 

N100LI4, DeLancet Nevr York, N. Y. 

Noble, Guy C St. Albans, Vt. 

NoBi«E, JoHK W St. Louis, Mo. 

NoBTH, £. D Lancaster, Pa. 

North, Hugh M Golambia, Pa. 

O'Brien, Thomas J Grand Rapids, Mich. 

OiiMSTEAD, Aaron B Saratoga Springs, N. Y. 

Olmbtead, Dwiqht H New York, N. Y. 

Orr, James L Greenville, S. C. 

Osborne, Edwin S Wilkesbarre, Pa. 

OviATT, Edward Akron, O. 

Owens, George W Savannah, Ga. 

Packer, John B, Sunburj, Pa. 

Page, Legh B Bichmond, Va. 

Page, Thomas Nelson Richmond, Va. 

Paige, Edward Winslow New York, N. Y. 

Palmer, Henry W Wilkesbarre, Pa. 

Palmer, John M Springfield, Ul. 

Pardee, Don A New Orleani^, La. 

Pardee, Henry E New Haven, Conn. 

Parker, Amasa J Albany, N. Y. 

Parker, Cortlandt Newark, N. J. 

Parker, James New York, N. Y. 

Parker, R. Wayne Newark, N. J. 

Parker, William H Abbeville, S. C. 

Parmenter, Boswell a Troy, N. Y. 

Parrish, Joseph Phikdelphia, Pa. 

Parsons, Henry C. Williamsport, Pa. 

Patterson, C. Stuart Philadelphia, Pa. 

Patterson, T. Elliott Philadelphia, Pa, 

Paul, Norman Woodstock, Vt. 

Payne, James G Washington, D. C. 

Peabody, Charles A New York, N. Y. 

Peck, George B Topeka, Kan. 

Peckham, Francis B Nev^port, B. I. 

Pendleton, Edward W Detroit, Mich. 

Pennypacker, Charles H West Chester, Pa. 

Pennypacker, Samuel W Philadelphia, Pa. 

Perkins, Samuel C. Philadelphia, Pa. 

Pbttpt, Silas W Philadelphia, Pa. 

Phelps, Edward J Barlington, Vt. 

PaxLPS, WiLUAM Wai/ter New York, N. Y. 
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PncBCE, James O Minneapolis, Minn. 

PimrET, Silas U Madison, Wis. 

PiBTLE, James S Looisyille, Kj. 

Platt, Johnson T New Haven, Conn. 

PochA, F. P New Orleans, La. 

Pocei^ Jerome E St. James, La. 

PoBTEB, Chablbb W Montpelier, Vt. 

PoBTEB, WiLLABD Qall Wilmington, Del. 

Porter, Wiluam W Philadelphia, Pa. 

Potter, Frederick New York, N. Y. 

Potter, Ori«akdo B New York, N. Y. 

Pratt, Charles Toledo, O. 

Pratt, Wallace Kansas Citj, Mo. 

Price, J. Sergeant Philadelphia, Pa. 

PRICHABD, Frank P Philadelphia, Pa. 

Prime, Ralph E Yonkers, N. Y. 

Prtor, Booer a New York, N. Y. 

Putnam, Henry W Boston, Mass. 

Ramsey, William M Cincinnati, O. 

RAin>ALL, E. M Jacksonville, Fla. 

RANDOLPH, Joseph F Jersej Citj, N. J. 

Ranney, Henry C Cleveland, O. 

Ranhey, Rupus P Cleveland, O. 

Rawle, Francis Philadelphia, Pa. 

Rawle, William Henry Philadelphia, Pa. 

Raynolds, Edward V New Haven, Conn. 

Redmond, Charles P Little Rock, Ark. 

Reed, Henry Philadelphia, Pa. 

Reese, William M Washington, Ga. 

Reeve, Felix A Washington, D. C. 

Remax, Stephen S Philadelphia, Pa. 

Remy, Curtis H Chicago, 111. 

Reykolds, Samuel H Lancaster, Pa. 

Richardson, Daniel S Lowell, Mass. 

Richardson, Qeobqe F Lowell, Mass. 

RiCHEY, Augustus G Trenton, N. J. 

Ripley, James M Providence^ R. I. 

RoBB, Samuel Philadelphia, Pa. 

Roberts, Daniel Burlington, Vt. 

Roberts^ Joseph K Upper Marlboro, Md. 

Robertson, William J Charlottesville, Va. 

RoBorsoN, Leigh Washington, D, C. 

Robinson, N. T. N New Orleans, La. 

RoBUCBB, William G Providence, R. L 
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BoGEBS, Qbobqe W Norristown, Pa. 

BoGEBS, Henby Wade Ann Arbor, Mich. 

BoGEBs, BoBEBT Lyon Baltimore, Md. 

BooEBS, Shebmak S Buffalo, N. Y. 

BoNEY, Henby C Augusta, Ga. 

BosE, U. M Little Bock, Ark. 

BosT, Emile New Orleans, La. 

BussELL, Chables T., Jb Cambridge, Mass. 

BussELL, Talcott H New Haven, Conn. 

BussELL, WiLUAM G Boston, Mass. 

BussELii, W. H. H. San Diego, Cal. 

Sanbobn, John B . . St. Paul, Minn. 

Sanbobn, Walteb H St. Paul, Minn. 

Sandebs, James U Helena, Mon. 

Sandebs, Wilbub F Helena, Mon. 

Saxjlsbuby, Willabd, Jb Wilmington, Del. 

ScAiFE, Laubistok L Boston, Mass. 

ScHENCK, Abbam V Ncw Brunswick, N. J. 

Schley, Bbadley G Milwaukee, Wis. 

ScHOONMAKEB, AUGUSTUS, Jb Kingston, N. Y. 

Scott, C. Suydam Lexington, Ky. 

Seable, Geobge W Boston, Mass. 

Seabs, Philip H Boston, Mass. 

Seibebt, W. N New Bloomfield, Pa. 

Sblden, John Washington, D. C. 

Semmes, Thomas J New Orleans, La. 

Semfle, Henby C Montgomery, Ala. 

Sbmple, Mackenzie New York, N. Y. 

Sbwell, Bobebt New York, N. Y. 

Shack, Febdinand New York, N. Y. 

Shapley, Eufus E ^ Philadelphia, Pa. 

Shabp, Geobge M. . . .' Baltimore, Md. 

Shattuck, Geobge O Boston, Mass. 

Shaw, B. K Marietta, O. 

Shepabd, Elliot F New York, N. Y. 

Shebman, E. B Chicago, 111. 

Shipman, J. G Belvidere, N. J. 

Shibas, Geobge, Jb Pittsburgh, Pa. 

Shibas, Oliyeb P Dubuque, la. 

Shoemakeb, L. D Wilkesbarre, Pa. 

Shubtlipf, S. C Montpelier, Vt. 

Simmons, Thomas J Macon, Ga. 

SiMONTON, C. H Charleston, S. C. 

Sims, W. H Columbus, Miss. 
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Smith, Edwin Burritt Chicago, 111. 

Smith, Fbederick E Tioga, Pa. 

Smith, Hoke Atlanta, Gn. 

Smith, Luther B Mount Sterling, Ala. 

Smith, Nei^on New York, N. Y. 

Smith, Walter George Philadelphia, Pa. 

Smyth £, Augustine T Charleston, S. C. 

Sommeryille, J. B Wheeling, W. Va. 

Southard, Charles B Boston, Mass. 

Spaulding, John Boston, Mass. 

Spear, William T Warren, O. 

Speir, Gilbert M., Jr New York, N. Y. 

Sprague, E. C BuflSdo, N. Y. 

Spring, John L. . Lebanon, N. H. 

Stanton, Lewis E Hartford, Conn. 

Sterne, Simon New York, N. Y. 

Stetson, Charles P Bangor, Me. 

Stevens, Hiram F St. Paul, Minn. 

Stewart, John Chambersburg, Pa. 

Stewart, W. F. Bay York, Pa. 

Stickney, Albert New York, N. Y. 

Stiles, Edward H Kansas City, Mo. 

Stillman, Thomas E New York, N. Y. 

Stillwell, L Erie, Kan. 

Stogkbridge, Henry Baltimore, Md. 

Stockett, J. Shaaff Annapolis, Md. 

Storey, Moorfield Boston, Mass. 

Storrow, James J Boston, Mass. 

Strong, Alonzo Paige Schenectady, N. Y. 

Strout, a. a Portland, Me. 

Sulzberger, Mayer Philadelphia, Pa. 

Swain,- Charles M Philadelphia, Pa. 

Swift, M. G. B Fall River, Mass. 

Taft, Elihu B Burlington, Vt. 

Tappan, James C Helena, Ark. 

Taussig, James St. Louis, Mo. 

Taylor, John D New York, N. Y. 

Taylor, John W Newark, N. J. 

Taylor, B. S Fort Wayne, Ind. 

Tenney, Daniel K Chicago, 111. 

Tbese, Frederick H Newark, N. J. 

Terrill, H. L. New York, N. Y. 

Thom, Alfred P Norfolk, Va. 

Thompson, Seymqur D St. Louis, Mo. 
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Thubber, Henby T Detroit, Mich. 

Thubston, Benjamin F Providence, B. I. 

THUBgTOK, John D Providence, B. L 

Thweatt, p. O Helena, Ark. 

TiLLiNOHAST, James Providence, B. I. 

Todd, A. J New York, N. Y. 

Todd, M. Hampton Philadelphia, Pa. 

Tompkins, Hamilton B New York, N. Y. 

Tompkins, Henby B Atlanta, Ga. 

Tompkins, Henby C Montgomery, Ala. 

Toole, Edwin W Helena, Mon. 

Tobbey, Jay L St. Loub, Mo. 

TowNSEND, William K New Haven, Conn. 

Tbabue, E. F Louisrille, Ky. 

Tbeadwell, John P Boston, Mass. 

Tboy, D. S Montgomery, Ala. 

Tbumbuix, Lyman Chicago, 111. 

TucKEB, J. Bandolph Lczington, Va. 

TUPPEB, A. P Middlebury, Vt 

TuBNER, Hebbebt B Ncw York, N. Y. 

Ullman, Fbedebig Chicago, III. 

Valentine, John K Philadelphia, Pa. 

Van Devanteb, Willis Cheyenne, Wy. 

Van Slyck, Geoboe W New York, N. Y. 

Van Slyck, Nicholas Proyidence, B. L 

Van Winkle, W. W Parkersbui^, W. Va. 

Vauz, Bichard Philadelphia, Pa. 

Venable, Bichabd M Baltimore, Md« 

Vbedenbubgh, James B Jersey City, N. J. 

Vboom, Gabbett D. W Trenton, N. J, 

Waddell, William B West Chester, Pa, 

Wade, Decius S Helena, Mon. 

Waoneb, C. G Siluria, Ala. 

Waoneb, Samuel Philadelphia, Pa. 

Walkeb, Bobebt J. C Williamsport, Pa. 

Walkeb, William J., Jb Birmingham, Ala. 

Wabd, Henby Galbbaith New York, N. Y. 

Wabd, John E New York, N. Y. 

Wabben, Iba D New York, N. Y. 

Watkins, Edwabd Chattanooga, Tenn. 

Watbous, Geoboe H New Haven, Conn. 

Watson, D.T. Pittsburgh, Pa. 

Watts, Leoh B Portsmouth, Va. 

Waul, T. N Galveston, Tex. 
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WxADOCK, Thomas A. £ Bay Gty, Mich. 

Weabt, Jacob Jersey City, N. J. 

Webb, Nathan Portland, Me. 

Webb, William B WaBhington, D. C. 

Week9, WiLiiiAM R Newark, N. J. 

Weoo, Dayib 8 Milwaukee, Wis. 

Wells, H. H Washington, D. C. 

Wells, William P Detroit. Mich. 

Wheeler, Everett P New York. N. Y. 

Wheeler, William New York, N. Y. 

Wheeler, Xenophok Chattanooga, Tenn. 

White, George Boston, Mass. 

Whitelock, Oeoroe Baltimore, Md. 

Whittaker, Egbert . Saogertie^, N. Y. 

WiLCX)z, Ansley Buffido, N. Y. 

WiLLARD, Edward N Scranton, Pa. 

WiLLCOX, W. F. Deep Biver, Conn. 

Williams, Edward Calvin Baltimore, Md. 

Williams, R. W Tallahassee, Fla. 

WiixiAMS^ 8, W Little Rock, Ark. 

Williams, Washington B Jersey City, N. J. 

Williamson, 8ami7El R Cleveland, O. 

WiLUSTON, W. C Redwing, Minn. 

WiLLSON, A. E Louisville, Ky. 

WiLMER, 8KIFWITH Baltimore, Md. * 

WiLMER, W. N New York, N. Y. 

Wilson, F. A Bangor, Me. 

Wilson, Jeremiah M Washington, D. C. 

Wilson, John R Indianapolis, Ind. 

Wilson, Nathaniel Washington, D. C. 

Wilson, Thomas Winona, Minn. 

Wilson, William C Lafayette, Ind. 

Wilson, William R Elizabeth, N. J. 

Wiltbank, William W Philadelphia, Pa. 

WiNDLE, William S West Chester, Pa, 

Wing, Joseph A Montpelier, Vt 

Winkler, Frederick C Milwaukee, Wis. 

WiNTHROP, William West Point, N. Y. 

Wise, John S Richmond, Va, 

WiTHROW, James E St Louis, Mo. 

Wolverton, Simon P Sunbury, Pa, 

WoODARD, Charles F Bangor, Me. 

Woodman, Edward Portland, Me. 

WoODRXTFF, George M Litchfield, Conn. 
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Woodruff, Robert S. . * Trenton, N. J. 

Woods, Charles A Marion, S. C. 

WooLWORTH, J. M Omaha, Neb. 

Wright, Boykin Augosta, Gra. 

Wright, George G Des Moines, la. 

Wright, Thomas S Des Moines, la. 

YoTTNG, George. B St. Paul, Minn. 

YoTTNG, George B. Dajton, O. 

YoxTNG, Henry E Charleston, S. C. 

ZuGKER, Peter Cleveland, ^0. 



MEMBERS-AUGUST, 1888-1889. 



ALABAMA. 



Bragg, Walter L Montgomery. 

Clark, Gaylord B Mobile. 

Halt., Frank A. Montgomery. 

Semple, Hekry C Montgomery. 

Smith, Luther B Mount Sterling. 

Tompkins, Hekrt C. Montgomery. 

Troy, D. S Montgomery. 

Wagner, C. G Siluria. 

Walker, William J., Jr Birmingham. 



ABEANSAS. 



CoHN, M. M .... Little Bock. 

Du Val, Ben. T. Fort Smith. 

Garland, Augustus H Little Bock. 

Horner, John J Helena. 

Moore, John M Little Bock. 

Bedmond, Charles P Little Bock. 

BosE, U. M Little Book. 

Tappan, James C « Helena. 

Thweatt, p. O Helena. 

Williams, S. W Little Bock. 

CALIFOBNIA. 

Haymond, Creed San Francisoo. 

Hodge, Noah San Diego. 

BxTSSELL, W. H. H San Diego. 

COLOBADO. 

BoAL, George J Denver. 

CONNECTICUT. 

Baldwin, Simeon E New Haven. 

Brewster, Lyman D Danbury. 

Colby, James F New Haven. 

Curtis, Julius B Stamford. 

(146) 
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CONNECTICUT— Continued. 

Qxjisrs, Qeoboe M Milford. 

Halsey, Jeremiah Norwich. 

Hamebsley, William Hartford. 

Hyde, Alvan P Hartford. 

Kellogg, Stephen W Waterbury. 

Pabdee, Hekby E New Hayen. 

Platt, Johnson T New Haven. 

Raynolds, Edward V New Haven. 

Russell, Talcott H .... New Haven. 

Stanton, Lewis E Hartford. 

TowNSEND, William K New Haven. 

Watkous, George H New Haven. 

WiLLOOX, Washington F Deep River. 

Woodruff, George M. . . . Litchfield. 

DELAWARE. 

Bates, George H Wilmington. 

Bayard, Thomas F Wilmington. 

Bradford, Edward G Wilmington. 

CoMEGYS, Joseph P Dover. 

Gray, George Wilmington. 

Grubb, Ignatius C Wilmington. 

Harrington, Austin Wilmington. 

HiQGiNS, Anthony Wilmington. 

HoFFECKEB, James H., Jr Wilmington. 

Lore, Charles B Wilmington. 

Massey, George D Dover. 

l^^iCHOLSON, John R Dover. 

Porter, Willard Hall Wilmington. 

fiAULSBURY, Willard, Jr Wilmington. 

DISTRICT OF COLUMBIA. 

Appleby, Geobge F Washington. 

Abmstbong, Wm. H Washington. 

Ashton, J, HuBLEY Washington. 

Berry, Walter V. R Washington. 

Blair, John S Washington. 

Blankman, John S Washington. 

Bond, S. R Washington. 

Browning, Frank T Washington. 

Davidge, Walter D ; . . . . Washington. 

^arle, Wm. E Washington. 
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DISTRICT OF COLUMBIA— Ck)ntinued. 

Elliot, Chas. A. , Washington. 

Garnbtt, Henby Wise Washington. 

Hagneb, Randall Washington. 

Hamilton, George Earnest Washington. 

Hoffman, Charles W Washington. 

Labcbert, T. a Washington. 

Lancaster, Charles C Washington. 

Larner, John B Washington. 

Lee, Blair Washington. 

MgCammon, Joseph E Washington. 

Meloy, William A Washington. 

Morris, M. F Washington. 

Morse, A. Porter Washington. 

Murphy, D. F Washington 

Payne, James G Washington. 

Reeve, Felix A Washington. 

Robinson, Leigh Washington. 

Selden, John Washington. 

Webb, William B Washington. 

Welm, H. H Washington. 

Wilson, Jeremiah M Washington. 

Wilson, Nathaniel Washington. 

FLORIDA. 

Cooper, John C Jacksonville. 

Randall, E. M Jacksonville. 

Williams, R. W Tallahassee. 

GEORGIA. 

Adams, Samuel B Savannah. 

Bacon, Augustus O Macon. 

Barrow, Pope Athens. 

Bartlett, Charles L ••.... Macon. 

Black, J. C. C Augusta. 

Calhoun, Patrick Atlanta. 

Charlton, Walter G Savannah. 

Chisholm, Walter S Savannah. 

Clarke, Marshall J Atlanta. 

CuMMiNG, Joseph B. Augusta. 

Cunningham, Henry C Savannah. 

Du Bignon, Flemming G Savannah. 

Ebwin, R. G Maoon. 
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GEORGIA— Continued. 

Falugant, Bobebt Savannah. 

Gabrabd, WiLUAM Savannah. 

GlenN) John T Atlanta. 

Hammond, N. J Atlanta. 

Hill, Walter B Macon. 

Jackson, Henbt Atlanta. 

Jones, Chablbs C, Jb Augusta. 

Lawton, Alexandeb B Savannah. 

Lawton, Alexandeb B., Jb. Savannah. 

Lyon, B. F Maoon. 

Mackall, William W., Jb Savannah. 

Meldbim, p. W Savannah. 

Mebceb, Geobge a Savannah. 

MiLLEB, Fbank H Augusta. 

Miller, Wm. K Augusta. 

MONTGOMEBT, WiLLIAM W AugUSta. 

Mynatt, Pbyob L. . . Atlanta. 

Newman, Emile Savannah. 

Newman, W. T Atlanta. 

Owens, George W Savannah. 

Beese, William M Washington. 

BoNEY, Henby C Augusta. 

Simmons, Thomas J Macon. 

Smith, Hoke Atlanta. 

Tompkins, Henby B Atlanta. 

Wbight, Boykin : Augusta. 

ILLINOIS. 

Aldbich, Chables H Chicago. 

Ayeb, B. F Chicago. 

BoNNEY, C. C Chicago. 

Ennis, Alfbed Chicago. 

Dent, Thomas Chicago. 

Dunham, Chas Geneseo. 

Edsall, James K Chicago. 

Floweb, James M Chicago. 

Gbegoby, Stephen S Chicago. 

HoLSTEiN, Chables L Chicago. 

HuBD, ELabvey B Chicago. 

EoEBNEB, GusTAYE Belleville. 

Mason, Edwabd G Chicago. 

Palmeb, John M SpringfieM. 

Bemy, CuBTis H Chicago. 
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ILLINOIS— Continued. 



Shesmak, £. B Chicago. 

Smith, Edwin Bxtkbitt Chicago. 

Tenney, Daniel E Chicago. 

TbumbulL) Ltman Chicago. 

^ Ullman, Frederic Chicago. 

INDIANA. 

Butler, John M Indianapolis. 

Davidson, Thomas F Crawfordville. 

Fairbanks, Chas. W Indianapolis. 

FiSHBACK, W. P Indianapolis. 

Gresham, Walter Q Indianapolis. 

Harrison, Benjamin Indianapolis. 

Taylor, E. S. Fort Wayne. 

Wilson, John B Indianapolis. 

Wilson, William C Lafayette. 

IOWA. 

Anderson, Joseph G Keokuk. 

Cummins, A. B Des Moines. 

Daniels, Francis B Dubuque. 

DuNCOMBE, John F Fort Dodge. 

Kauffman, B. F Des Moines. 

Shiras, Oliver P Dubuque. 

Wright, George G Des Moines. 

Wright, Thomas 8 Des Moines. 

KANSAS 

Dillon, Hiram P . Topeka. 

Nebeker, Lucas Leoti. 

Feck, George B Topeka. 

Stillwell, L Erie. 

KENTUCKY. 

Breckinridge, Wm. C. P Lexington. 

BucKNER, B. F Lexington. 

Davie, George M Louisville. 

GoEBEL, William Covington. 

Moore, J. Z Owensboro. 

PiRTLE, James S .... Louisville. 

Scott, C. Suydam Lexington. 

Trabue, E. F Louisville. 

WiLLSON, A. E Louisville. 



i 
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LOUISIANA. 

Batne, Thomas L New Orleans. 

Benedict, W. S. New Orleans. 

Blanc, Samuel P New Orleans. 

Bbeaux, Gus. a New Orleans. 

Dabt, Hbnby P New Orleans. 

DENi^RE, Geobge New Orleans. 

Fabbab, Edgab H New Orleans. 

FoBMAV, Benjamin Bice New Orleans. 

Gibson, Bandall Lee New Orleans. 

Gilmobe, Thomas New Orleans. 

GoLDTHWAiTE, Alfbed New Orleans. 

GuBLEY, J. Wabd, Jb New Orleans. 

Hall, Habby H New Orleans. 

Howe, W. W New Orleans. 

Hunt, Gableton New Orleans. 

Kelly, Henby B New Orleans. 

Kbuttschnitt, Ebnfst B New Orleans. 

Leoendbe, James ... New Orleans. 

McCaleb, E. Howabd New Orleans. 

Mebbick, Edwin T New Orleans. 

MiLLEB, H. C New Orleans. 

MoBfi^AN, H. Gibbes New Orleans. 

Pabdee, Don A New Orleans. 

PocHi:, F. P New Orleans. 

PocHi:, Jebome E St. James. 

Bobinbon, N. T. N New Orleans. 

Host, Emile New Orleans. 

Semmes, Thomas J New Orleans. 



MAINE. 



BiBD, Geoboe E Portland. 

Cleaves, Nathan Portland. 

Gould, A. P Thomaston. 

Haskell, Thomas H. . . Portland. 

Holmes, Geobge F Portland. 

LiBBY, Chables F Portland. 

Stetson, Chables P Bangor. 

Stbout, a. a Portland. 

Webb, Nathan Portland. 

Wilson, F. A Bangor. 

WooDABD, Chables F Bangor. 

Woodman, Edwabd Portland. 
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MAEYLAND. 



Alexander, Julian J Baltimore. 

Beastek, Ghables, Jb.. Baltimore. 

BoNAPABTEi Chables J Baltimore. 

Brown, Sebastian Baltimore. 

CowEN, John E Baltimore. 

Cross, K J. D Baltimore. 

Donaldson, John J Baltimore. 

Edwards, Trton H HagerBtown. 

Fisher, William A Baltimore. 

Goodwin, G. Bidgelt Baltimore. 

GwiNN, Gharles J. M Baltimore. 

Handy, John H Baltimore. 

HiNKLET, Edward Ons Baltimore. 

Hughes, Thomas Baltimore. 

Jones, Isaac D Baltimore. 

Enott, a. Leo Baltimore. 

Latbobe, John H. B. . .^ Baltimore. 

Mabshall, Ghables Baltimore. 

Mason, John T. (John T. Mason, B.) . . . Baltimore. 

McIntosh, David G Towaon. 

Munnikhutsen, Howabd Baltimore. 

Bobebts, Joseph E Upper Marlboro. 

BooEBS, BoBEBT Lton Baltimore. 

Shabp, Geobge M Baltimore. 

Stogkbbidge, Henby Baltimore. 

Stogcett, J. Shaaff Annapolis. 

Venable, Bighabd M Baltimore. 

Whitelock, Geobge Baltimore. 

Williams, Edwabd Galyin Baltimore. 

WiLMEB, Skifwith Baltimore. 

MASSAGHUSETTS. 

Allen, Stillman B Boston. 

Baldwin, G. W Boston. 

Babtlett, Sidney Boston. 

BelL) G. U Lawrence. 

Bbaley, Henby E Fall Biver. 

Bbooks, Fbancis a Boston. 

Bullock, A. G Worcester. 

Ghandleb, Alfbed D Boston. 

GuFFOBD, Ghables W New Bedford. 

GoLLiNS, Patbick A Boston. 

Crapo, William W New Bedford. 



/ 
i 
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MAfiSACHUSETTS— Condnned. 

CuBLEY, Thomas Boston. 

Davis, John Lowell. 

DiGKiNSOK, M. F., Jb • . . . Boston. 

DiiiiAWAY, W. E. R Boston. 

Endioott, Wm. G Salem. 

Fish, Frederick P Boston. 

Fox, William H Taunton. 

French, William B Boston. 

Gaston, William Boston. 

Goodwin, Frank Boston. 

Hemenwat, Alfred Boston. 

Howes, L. W Boston. 

HuRD, Francis W Boston. 

Johnson, Byron B Waltham. 

Jones, Leonard A Boston. 

Ladd, Nath. W Boston. 

Marshall, Joshua N LowelL 

Maxwell, J. Audley Boston. 

Monroe, William A Boston. 

Myers, James J Boston. 

Putnam, Henry W Boston. 

Richardson, Daniel S Lowell. 

Richardson, Georob F Lowell. 

Russell, Charles T., Jr Cambridge. 

Russell, William G Boston. 

ScAiFE, Lauriston L Boston. 

Searle, George W Boston. 

Sears, Philip H Boston. 

Shattuck, George O Boston. 

Southard, Charles B Boston. 

Sfauldino, John Boston. 

Storey, Moorfield Boston. 

Storrow, Jambs J Boston. 

Swift, M. G. B Fall River. 

Treadwell, John P Boston. 

White, Geoboe Boston. 

MICHIGAN. 

Bakeb, Herbert L Detroit. 

Ball, Daniel H Marquette. 

Brown, Henry B Detroit 

CoNELY, John D Detroit. 

CooLEY, Thomas M Ann Arbor. 
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MIGHIQAN— (Continued. 



BiCKii^soN, Don M Detroit. 

DuFFDSLD, Hekby M Detroit. 

Gbiffin, Levi T Detroit. 

Hendkrsok, Henby P Mason. 

HosMEB, Geobge S Detroit. 

Kent, Ghableb A Detroit. 

Meddaugh, Eluah W Detroit. 

MooBE, Geobge WiiiUAM Detroit. 

O'Bbien, Thomas J Grand Rapids. 
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Taylob, John W Newark. 

Tee^, Fbedebick H Newark. 

Vbedenbubgh, James B Jersey City. 

Vboom, Gabbett D. W Trenton. 
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Cook, William W New York. 
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Davison, Charles A New York. 

Davison, Charles M , . . . Saratoga Springs. 
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Parker, James New York. 
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Pbabody, Charles A New York. 

Phelps, William Walter New York. 

Potter, Frederick New York. 

Potter, Orlando B New York. 
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Pryor, Roger A New York. 

Rogers, Sherman S Buffalo. 

Schoonmaker, Augustus, Jr Kingston. 

Semple, Mackenzie New York. 

Sewell, Robert New York. 

Shack, Ferdinand New York. 

Shepard, Elliot F New York. 

Smith, Nelson New York. 
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WiLMEB, W. N New York. 

WiNTHBOP, William West Point. 

NORTH CAROLINA. 

Bbidgebs, John L., Jb Tarboro. 

Keogh, Thomas B Greensboro. 



OHIO. 



Baldwin, Chables C Cleveland. 

BowLEB, RoBEBT B Cincinnati. 

BuBKE, Stevenson Cleveland. 

Chalkeb, Newton Akron. 

Colston, Edwabd Cincinnati. 

Dickson, J. H Wellington. 

Febgvson, £. a Cincinnati. 

Febbis, Aabon a Cincinnati. 

Follett, Mabtin D Marietta. 

FoBCE, Manning F Cincinnati. 

Gbeen, Edwin P Akron. 

Griswold, Seneca O Cleveland. 

GuNCKEL, Lewis B Dayton. 

Hale, John C Cleveland. 

Hall, John J Akron. 

Habbison, Richabd a Colombos. 

Haynes, Daniel A Dayton. 

HoBTON, S. Dana Pomeroy. 

HouK, Geobge W Dayton. 

Hunt, Samuel F Cincinnati. 

Johnston, Joseph R Youngstown. 

Jones, Asahel W Youngstown. 

King, Rufus Cincinnati. 
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LooAN, Thomas A Cincinnati. 
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Ramsey, William M Cincinnati. 
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Williamson, Samuel E Cleveland. 
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PENNSYLVANIA. 

Allen, Robebt P WiUiamsport. 
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Baeb, Geobge F Reading. 

Bausman, J. W. B Lancaster. 

Bedfobd, Geobge R Wilkesbarre. 

BiDDLE, A. Sydney Philadelphia. 

Biddle, Geobge W Philadelphia. 
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STATES ^®- ®' 

BTATXB. M1MBBB8. 
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Connecticut 18 
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District of Columbia .... 32 

Florida 3 
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APPENDIX. 



ADDRESS 

OF 

GEORGE G. WRIGHT. 

OF IOWA, 

PEESIDENT OF THE ASSOCIATION. 



Gentlemen of the Association: In the discharge of the 
duty imposed upon me by the Constitution I may, happily for 
you as well as myself, as I hope, be somewhat brief. My 
immediate predecessor was required to communicate changes 
in Congressional legislation and that of thirty-two states, 
whereas I am to note such in National legislation and but 
fifteen states, to wit: — Ohio, New Hampshire, New York, 
Maryland, Massachusetts, Mississippi, Georgia, South Carolina, 
Rhode Island, New Jersey, Kentucky, Iowa, Virginia, Texas 
and Florida. The laws of the state last named, though en- 
acted before our last meeting, the President did not have, 
hence I refer to them, as he did to those of Tennessee (1886), 
which were not printed in time for his predecessor. 

Because these statutes were received at a very late day — 
some so late as to permit only the most hurried examination — 
and as Congress is still in session, having at the last hour, by 
the kindness of a friend, the acts thus far passed by that 
body — for these and other reasons, I am compelled to report 
each state separately. And why not this method as well as 
any other? The Constitution in requiring these notes of 
changes has in view practical results and benefits. And I do 
not know why these may not come quite as well by separate 
examination and comment as any other. Subject only to the 
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supreme law (Federal Constitution) each state is sovereign, and 
it should be a matter of no small interest from year to year 
to note the intelligence, the tendency of public thought, the 
progress and advancement — or reverse — of each, as disclosed 
or reflected in the legislation of each, and this by and for 
itself. Comparisons we can all make for ourselves if, indeed, 
they may not be suggested and referred to somewhat as we 
proceed with the work of the hour. However this may be, I. 
turn to the task before me. 



CONGRESS. 

Of Congressional legislation there is little to be said. 

Chapter 8 provides for the punishment of horse stealing, 
robbery and burglary in the Indian Territory, but is not appli- 
cable where the oflFence is committed bv one Indian upon the 
person or property of another. 

By another (Chapter 12) it is declared that Section 4883 in re- 
lation to patents shall be so amended as that they may be issued 
as well by one of the Assistant Secretaries of the Interior as 
by the Secretary himself. It seems that many patents had 
been signed by such Assistants, which had been validated by 
special legislation, — and hence this general statute. 

To aid in the protection of sub-marine cables it is provided 
(in Chapter 14) that if any one shall wilfully and wrongfully 
break or injure, or attempt to break or injure, or in any man- 
ner aid, abet, or be accessory to the breaking or injuring of 
any sub-marine cable, he shall be guilty of a misdemeanor, 
etc. Or if any one shall by wilful negligence so break or in- 
jure such cable, he is alike guilty and shall be punished, etc. 
The penalties provided are not to bar any action for damages 
resulting from such breaking or injury. 

To enable the representatives of foreign governments and 
attaches thereof to live properly and own the requisite resi- 
dences at the Federal Capital, it is enacted (Chapter 22) that 
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the Act of March 8, 1887, to restrict the ownership of real 
estate in the territories to American citizens ^' shall not 
apply to or operate in the District of Columhia." 

A passport fee of one dollar is allowed to be charged by the 
State Department (Chapter 23), and for the encouragement of 
those dealing in good stock, it is directed that all duties im- 
posed or assessed on animals imported for breeding purposes, 
and whether for the importers own use or for sale, shall be re- 
mitted, and in substance further providing for the dismissal of 
all actions pending to recover such duties (Chapter 35). 

To check a disposition found, as is supposed, among Con- 
gressmen and other officials to engage in games of chance in 
Washington and Georgetown, it is made an offence to bet, gam- 
ble or make books and pools, or for any person in those cities 
to bet on the result of any trotting or running race of horses, or 
boat race, or race of any kind, or on any election, or contest 
of any kind, or game of base ball (Chapter 64). 

The Act of January 24, 1888 (Chapter 102), authorizing 
the President to arrange a conference between this country 
and the Republics of Mexico, Central and South America, 
Hayti, San Domingo and the Empire of Brazil, to be held at 
Washington in 1889, for the purpose of discussing and recom- 
mending for adoption to their respective governments some 
plan of arbitration for the settlement of disagreements and 
disputes that may hereafter arise; for considering questions 
relating to business intercourse between them, as well as 
matters of commerce ; and to encourage reciprocal commercial 
relations, is one which may lead to great practical and im- 
portant results ; not alone between the nations named, but form 
the basis for like and most desirable action upon the part of 
others. In extending the invitation to this conference the 
President is to set out the subjects it is called to consider (the 
act enumerating them) and provision is made for the appoint- 
ment of ten delegates for this country (let me whisper with- 
out compensation other than their necessary actual expenses), 
as well as such clerks and assistants as shall be necessary. 
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For the protection of United States officials in the Indian 
Territory, it is provided that an Indian committing any of the 
offences named against an Indian Agent, Deputy Marshall, 
etc., while lawfully engaged in the discharge of any duty, or 
who, by threats or violence obstructs them, etc., shall be sub^ 
ject to Federal laws as to such crimes and to the penalties in 
such cases provided. Another act gives to any United States 
Marshall, when necessary, the power and duty to enter the 
Indian Territory to execute any criminal process in the same 
manner as in his own district. Inauguration Day is declared 
to be a legal holiday in the District of Columbia, and in the 
line of prior legislation a Department of Labor is established, 
under the charge of a Commissioner, assisted by a great ret- 
inue of clerks, agents, experts, etc. It is made his duty to 
inquire and diffuse among the people information on subjects 
connected with labor in its most general and comprehensive 
sense, and especially in its relation to capital, the hours of 
labor, the earnings of laboring men and women, and the 
means of promoting their material, social, intellectual and 
moral prosperity — objects pre-eminently worthy the best efforts 
of this or any country, and if attained in any fair degree, as 
contemplated by the specific and apparently well-directed 
provisions of this act, will tend to the wise and just settle- 
ment of many mooted and unhappy questions which agitate, 
and, as I submit, foolishly distract and divide capital and labor. 
If it shall go as a courier, unburdened by the luggage of 
cheap demagoguery and ignorant partisanship, it may bring 
tidings of great joy. Let us hope, that freed from this and 
all unfriendly burdens, it may prove an evangel of peace, help 
and good-will to both these great interests, and hence tend to 
the welfare and quiet of all people throughout the land. 

On the first of June an act was passed to revive the grade 
of General in the army, and the President was authorized' to 
appoint such officer. The intention of this legislation was 
well understood, for the public heart had made the selection. 
How fleeting, however, are earth's highest honors. Even as I 
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write, the tolling bells tell us that the recipient of this high 
position is being laid to rest. It is not for me nor this the 
occasion to speak of General Sheridan, his life, his devotion 
to his country and its flag, the debt owing him by this grate- 
fill and tearfiil nation. As was well and properly said by the 
Chief Executive, " his intrepid courage, his steadfast patriotism, 
and the generosity of his nature inspired with peculiar warmth 
the love of the people. Above his grave affection for the man 
and pride in his achievements will struggle for the mastery " 
"And all the people * * * mourned for him many days and 
said : How is the mighty fallen that saved the people of 
Israel." 

And thus, notwithstanding the many thousand bills intro- 
duced in the two houses of Congress, and the numberless acts 
coming to my knowledge, we have all there is demanding at- 
tention, according to my construction of the duties of this 
office. If there be, as is possible, some important general 
provisions concealed in the belly of some of the many appro- 
priation bills — a vice much more common heretofore than 
now — I have not in my mental surgery uncovered them. 
That we have no more legislation by this body, however it may 
be with others, I do not regret, but turn at once to the states 
to see what there is demanding attention. 



FLORIDA. 

In this volume containing one hundred and sixty-six acts 
and joint resolutions, we have the first legislative action of 
the state under the Constitution of 1885. As usual we find 
few (say one in thirteen) of any general importance, either in 
or out of the state. Some there are, however, and to these 
I turn. 

All laws and parts thereof, imposing a license tax on com- 
mercial agents, commonly known as "drummers," are re- 
pealed (8). Whether this was because of the inter-state 
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commerce clause of the Federal Constitution and the decisions 
thereunder by the Supreme Courts, does not appear, nor is it 
material to inquire. 

This state, too, has the subject of prohibition before it; for, 
as required by the Constitution, we find an act providing for 
the submission of the question to a vote of the people upon 
petition of one-fourth of the registered voters (20). 

The elective franchise extends to aliens who have declared 
their intention to become citizens in conformity to the laws of 
the United States, and among others not entitled to vote are 
those indirectly interested in any bet or wager, the result of 
which shall depend upon any election (24). Why an indirect 
interest should disqualify more than a direct, it was to me a 
little difficult to understand, but I find it all explained and 
corrected by an act (25) which immediately follows. 

A very nice enactment, I submit, is that which seems to re- 
quire, at least defines, the method of giving notice before 
applying for special or local legislation (28). 

For the protection of the revenue of the counties, and to 
save very much valuable time in not a few criminal prosecu- 
tions, a method is provided (attempted at least) to prevent 
unnecessary witnesses being summoned by defendants (39). 

The individual liability of stockholders in any company 
organized under the general incorporation law is so much as 
remains unpaid on their subscriptions and no more (69). 
While as to railroads there are several acts to which I briefly 
refer. 

1. Prohibiting by suitable penalties any officer or agent, 
etc., of any road from giving transportation to any member 
or delegate to a political convention for a less rate than is 
charged to the general public for the same class of transporta- 
tion (69). 

2. Also prohibiting free passes or discounting rates to any 
member of the legislature or the salaried officers thereof. 
Both giver and recipient are to be punished (61). 

, 3. A hopeful statute for these carriers is that which 
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provides that as to live stock heretofore killed, etc., and where 
action has been or shall be brought within three years after 
such killing, etc., the fact of such killing, etc., when satis- 
factorily shown, shall be prima fade evidence of negligence 
on the part of the company (60). 

4. Others require companies when receiving first-class 
fares to furnish first-class cars to persons of color (63) ; pro- 
hibit the consolidation of parallel or competing lines (65); 
provide for the regulation of freight and passenger tstriflFs; 
prevent unjust discrimination, etc. (not unlike that found in 
Iowa and perhaps other states, to which I shall refer more at 
length hereafter) (66); while the last to be here mentioned 
I should think of easy application by the average jury, in that 
in relation to actions for injuries to persons or property, it is 
provided that no one shall recover who consents to or by his 
own negligence causes the injury, but that if plaintiflF and 
company are both at fault there may be a recovery of damages, 
to be diminished, however, in proportion to the fault attribut- 
able to the party injured. An employe can recover for the 
act of a co-employe, and a contract restricting such liability is 
void (64). 

An act, perhaps as protective of the interests of mechanics, 
laborers, etc., as to liens and collection of moneys due, as in 
any state, will be found in Chapter 67. How far it goes, 
without stopping to mention other parts, is especially seen 
when it is known that it gives a lien upon farm, orchard, gar- 
den, grove, park or other grounds * * * crops planted, culti- 
vated or harvested therefrom, to any person who may perform 
labor upon or in such farm, garden, etc., whether in fencing 
or in cultivating the same. The remedies for the enforcement 
of these and all liens therein provided for are summary and 
indeed extraordinary. 

Thus we have all the legal literature coming within our 
purpose of this far Southern state, and I turn to its twin sister 
(both admitted March 3, 1845). 
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IOWA. 

The General Assembly of this state met on January 9, 
last, and was in session just ninety days. It passed two 
hundred and six acts and joint resolutions, nearly one-half 
being for appropriation and legalizing purposes. Some of the 
others are of general importance. 

In view of the growing danger of reckless expenditures by 
cities and towns, an act in the interest of the people is one 
requiring that all appropriations therein shall be made by the 
council for each fiscal year at or before the beginning thereof; 
prohibits the issue of warrants or making of contracts in excess 
of such appropriations, or any beyond the amount of the 
legally authorized levy (Chapter 4). 

A very detailed, and by the people of the state of all classes 
regarded as a very important act, is by its title found to be : 
"An act to regulate railroad corporations and other common 
carriers; to restrict the powers and further define the duties 
of the Board of Railroad Commissioners in relation to the 
same ; to prevent and punish extortion and unjust discrimina- 
tion in the rates charged for the transportation of passengers 
and freights ; and to furnish a mode of procedure and rules 
of evidence in relation thereto." It contains thirty-three 
sections, and its length forbids that I do more than state gen- 
erally its provisions. 

The act applies to all railroad corporations and sleeping 
car, freight or freight line companies, and to all common 
carriers engaged in the transportation of passengers or prop- 
erty by rail. It undertakes to define and prohibit unjust dis- 
criminations ; to declare unlawful all preference or advantage 
to one person over another ; that said carriers shall afford 
equal facilities for interchange of traffic between lines ; shall 
make no greater charge for a short than a long haul ; no dis- 
crimination against shipping points ; prohibits freight pooling; 
requires schedules of rates to be provided and kept for public 
inspection ; to give notice of any advance in schedules ; that 
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charges shall conform to such schedules ; that a copy thereof 
shall be filed with the railroad commissioners ; prohibits com- 
binations a^nst continuous traffic ; gives power *to railroad 
commissioners to inquire into the business of all such carriers ; 
to receive and investigate complaints ; methods for enforcing 
orders if not complied with ; the right of appeal from such 
orders to the Supreme Court ; gives to the commissioners the 
right and it is their duty to make for each road a schedule of 
reasonable maximum rates for the transportation of freight 
and cars (which has been done); to revise and change the 
same from time to time ; investigate violations of these sched- 
ules and in a summary manner so as to conduce to despatch 
and the needs of justice ; provides also that said commissioners 
shidl, in the performance of their duties, have the right of 
transportation over all the roads, and the same for any experts 
or agents whose services they may require. In addition, there 
are numberless provisions for the enforcement of the law in all 
its parts, and especially for charging unjust and unreasonable 
rates, without defining, however, what they are ; full power is 
given to grant injunctions and the heaviest penalties against 
all carriers, their agents and servants for their omissions and 
violations. I only add that questions as to the validity of the 
statute and the action of the commissioners thereunder are 
already before the courts, both state and national (decisions 
thus far adverse to the law). What is to be the final result 
time alone can disclose. 

The significance and tendency of this legislation is shown 
by the very next act which requires the commissioners to be 
chosen by the electors instead of appointed as heretofore, but 
no one in the employ of any common carrier, or owning bonds 
or stock, or property in any railroad company shall be eligible 
to the office, and if any one after his election shall enter into 
such employ, or become interested in the stock thereof, he 
shall be disqualified from acting as such commissioner. 

There are also other statutes requiring railroad companies 
to fence their tracks ; to change the name of any station so as 
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to have it conform to that of the town within which it is situ- 
ated, and the failure of the company to comply with the order 
of the commissioners in this respect is a misdemeanor. And, 
finally, one giving power to certain city councils to require 
railroad companies to build viaducts over their tracks. 

As to courts, provision is made in counties containing a 
named population for the appointment of a clerk not of their 
number, to the grand jury, and on the trial of a criminal case 
the state and defendant are each entitled to the same number 
of peremptory challenges — ten in the higher felonies and three 
in misdemeanors. 

There are some radical changes in the law touching the 
registration of voters in cities, and also an apt statute in rela- 
tion to contesting elections of Presidential Electors. 

So, too, we find several statutes in relation to coal, coal 
mining, etc. ; to provide a method^of weighing coal at mines; 
one for the appointment of State Mine Inspector ; another for 
greater safety in mining and to protect workmen in their wages 
(script, checks, drafts payable or redeemable otherwise than in 
their face value in money are prohibited) ; and still another for 
the protection of discharged employes and to prevent black- 
listing, which extends to all corporations and persons, whether 
in connection with mines or anything else. 

By Chapter 78, if susceptible of any meaning, which I 
much doubt, severe penalties are leveled against any one who 
shall sell seeds at fictitious prices ; or, to use the very language 
of the act, " at a price equal to or more than four times the mar- 
ket price of such grain, seed or cereal." This was evidently 
intended to strike at what is sometimes spoken of as the 
^' Bohemian Oats Swindle," or imposition upon the unsus- 
pecting but occasionally grasping producer, whether of bulbs 
or cereals. 

Pools are to be punished, for it is declared (Chapter 84) that 
if any corporation of this state, or of any other state and con- 
ducting business in this, or any partnership or individual shall 
create, enter into, become a part of, or a party to any pool. 
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trust, agreement, combination or confederation, * * * to 
regulate or fix the price of oil, lumber, coal, grain * * * qj, 
any other commodity ; or shall create, enter into, or become a 
party to any pool, etc., to fix or limit the amount or quantity 
of any commodity to be manufactured, mined, etc., or sold, he 
shall be deemed guilty of a conspiracy and punished, etc. In 
a prosecution under this statute against a corporation or part- 
nership, all its officers and agents are competent witnesses for 
the state, and they can be compelled to testify and produce all 
books pertinent to the issue, and shall not be excused from 
answering any question, produce any books, etc., because the 
same might tend to criminate such witness, but the testimony 
so produced shall not be used against the witness in any suit, 
civil or criminal, to which he may be a party. 

There is also an act restricting non-resident aliens in their 
right to acquire and hold real estate, and a very far-reaching 
little section which declares that if paper (negotiable) shall 
have been procured by fraud upon the maker thereof, no 
holder of the same shall recover thereon a greater sum than he 
paid therefor with interest and costs. 

There are some other acts to which I perhaps ought to refer, 
and though I have taken up quite too much time with this state, 
I must say a word of those relating to the sale of intoxicating 
liquors. 

It is known that for years there has been in force in this 
state what is known as a prohibitory statute. The legislation 
of last session was intended to make it certain, if possible, 
that " prohibition '* should " prohibit," and hence we have in 
these recent acts the most stringent provisions as to applica- 
tions for permits (all applications to be made to the District 
Court) ; in relation to sales and the purposes thereof (very few 
indeed) ; notice of such applications ; as to the persons to whom 
permits shall be granted ; the good character of the persons 
selling or purchasing ; heavy bonds ; permits only to be granted 
upon petition accompanying application ; for resistance to such 
application ; the heaviest penalties for violating their provisions ; 
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and in a word they are so framed as believed by those support- 
* ing them (and as to this there is perhaps not much if any 
doubt) as to insure wherever enforced, the destruction of every- 
thing like a saloon and the maintenance only of places where 
intoxicants will be sold for the purposes provided therein. 
This legislation will well repay examination. 

I only add that these statutes, as well as others in this state, 
contain the very great vice of amending prior sections by 
inserting words or lines, or striking out or changing, without 
re-enacting in terms the prior act or section as thus amended, 
while the method adopted in South Carolina and other states, 
to repeat and re-enact the whole statute or section, as amended, 
is far preferable and very much to be commended. 



GEORGIA. 

Aided by the suggestions of the very active member of the 
council for this empire state of the South, I select the follow- 
ing as entitled to consideration : 

An act providing, by Constitutional amendment, for increas- 
ing the number of Supreme Court Judges from three to five ; 
for the levy and collection of a tax of $10,000 upon dealers 
in domestic wines in certain localities and under proscribed 
restrictions, making an attorney competent and compellable to 
testify for or against his client as to any matter, knowledge of 
which he acquired other than by virtue of his relations as such 
or by reason of anticipated employment ; providing a mode of 
obtaining rights of way by those engaged in the business of 
mining ; declaring that promissory notes and evidences of debt, 
warehouse and elevator receipts, J)ills of lading and other com- 
mercial paper symbolic of property may be delivered as a 
pledge within the meaning of the delivery of property essential 
to such bailment ; for the commutation of time (very liberal it 
will appear) for good and upright conduct to penitentiary con- 
victs, and making the records upon which such commutation is 
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based evidence for or against convicts in all the courts of 
the state ; in substance, requiring the Supreme Court to decide * 
all questions made in certain cases of reversal ; forbidding the 
sale of liquor within two miles of any voting precinct on days 
of any state, county, municipal or primary elections ; an act 
giving the right of action to the surviving child, etc., against 
railroads negligently killing, etc., and which authorizes a 
recovery for the full value of the life, is declared to mean the 
full value without deduction for necessary or other personal 
expenses of the decedent had he lived ; to authorize the judges 
to hold special terms for the purpose of granting charters to 
corporations ; to define and punish the offence of blackmail 
with the singular proviso " That no court in this state shall 
have jurisdiction to inquire into any presentment or indictment 
found by a grand jury of the county in which the offence has 
been committed;" providing for a uniform mode of procedure 
in civil actions, whether legal or equitable, to be commenced by 
petition regardless of form, practically abolishing all distinc- 
tions of method between law and equity procedure ; permitting 
manufacturing and mining companies to organize savings 
banks ; forbidding the borrowing of money of banks or other 
corporations by the officers or agents thereof without permission 
of the board of directors ; to prevent the sale of opium or its 
preparations to those habitually addicted to its use ; making it 
a misdemeanor to prevent or attempt to prevent any person 
from engaging, remaining in or performing the business, labor 
and duties of any useful employment or occupation ; prohibit- 
ing discriminations by telegraph companies in matters of send- 
ing messages, etc. ; and, finally, in the interest of gormands, to 
regulate the capture of terrapins from March 1 to July 25 
of any year, and forbidding the capture of female terrapins at 
any time of less than a prescribed size or length, and if such 
are caught by the unwitting trapper he shall at once restore 
them to their native element for the benefit of future epicures. 
In addition, I find a very full and apparently well-prepared 
act regulating the business of insurance, about two hundred 
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and fifty pages of the nine hundred in the volume devoted to 
special acts in relation to railroads, banks, loan and trust in- 
surance, steamboat, canal and navigation companies, either 
granting or amending charters, apparently giving such powers 
and privileges as will tend to invite capital, and encourage by 
such means the further and more rapid development of the 
state. 

That there is a large and growing interest in public schools 
is shown by a general act, revising and consolidating other 
laws on this always important subject, as well as very many 
others for the regulation and encouragement of schools in 
different parts of the state. I observe further that the' general 
act gives to the Board of Education the power to prescribe 
text books, not to be changed oftener than every five years, 
except by a^ three-quarter vote of all the Board ; provides that 
the Bible shall not be excluded, and that the children of the 
two races shall be instructed in separate schools, each to have 
as far as practicable the same facilities ; but if any teacher 
shall receive and teach white and colored children in the same 
school, he shall not be allowed compensation out of the school 
fund. 

It is to be remarked that Georgia is taking a most active 
interest in the liquor traffic, for in addition to what is referred 
to above on this subject I find more than twenty different acts 
relating to very many counties and localities prohibiting the 
sale as well as the manufacture of spirituous, vinous, malt and 
other liquors, fixing the license fee in some cases as high as 
$10,000; and many other provisions indicating the purpose to 
stamp out the traffic as far as possible. 

Other matters might, and perhaps ought to be, referred to 
in connection with the legislation of this state, but I must 
needs omit them and go to the "dark and bloody ground'* of 
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KENTUCKY. 

The representatives of "the good people" (to use the Ian* 
guage of many preambles found in these laws) of this old 
commonwealth, met on the SOth of December last, and as 
the result of their labors, we find two hundred and fifty-four 
acts and joint resolutions. If possible, a greater proportion 
than in any other state are private and purely local. Those 
otherwise may receive a brief reference. 

There is an act in the same line with other states, requiring 
certain buildings to be* furnished with permanent ladders and 
fire escapes (124) ; also one accepting the provisions of the act 
of Congress for the establishment, etc., of agricultural ex- 
periment stations, etc. (208) ; and another establishing a State 
Board of Pharmacy (492) ; one to punish selling spirituous, 
vinous and malt liquors at retail without having license there- 
for (797) : also for the apportionment and payment of annui- 
ties after the death of the party entitled thereto (1116): and 
a rather unique section in 1157 of at least doubtful vsblidity 
which provides that upon the aflSrmance * * * of an appeal 
from a judgment against any insurance or railroad company, 
or against any corporation not created by or organized under 
the laws of this commonwealth, ten per centum damages of 
the amount of the judgment appealed from shall be assessed 
against the appellant, although such judgment be not super- 
seded, and this, as will be seen, whatever the merits of the 
appeal, the heavy penalty attaching to two named classes of 
home, and all foreign corporations. 

It is also worthy of remark that an act was passed (for 
a second time as required) to take the sense of the people as 
to the expediency, etc., of holding a convention-to amend the 
Constitution (19) ; as also two acts, one to amend and improve 
the common school laws (1584) and the other for the benefit 
of graded schools (1637), covering about one-fifth the entire 
volume, apparently prepared with the greatest care, and show- 
ing a most commendable interest in this great subject, worthy 
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of emulation in any commonwealth, north or south, east or 
west. I do not note all the features of these acts, further than 
to say that a widow, spinster, or alien, residing, etc., who is a 
tax payer, or who has children within the ages fixed by the 
common school law to be educated, shall be deemed a qualified 
voter thereunder; that a widow having a child between six 
and twenty years of age may vote for school trustees ; that 
text books cannot be changed oftener than once in five years ; 
indigent children are to be furnished with such books at the 
public expense ; and finally that the schools and their manage- 
ment and support, though in some respects under the same 
officers for white and colored children, are to be kept quite 
distinct and separate. 

I pause for one moment to note how fitting that this historic 
commonwealth, famed for its eloquence and statesmen, should 
send through its representative, on the day of his demise, to 
the sj^te and nation these words: 

" That in his death the State of New York and the nation 
has lost a gallant leader, an honored citizen, whose spotless 
integrity, both in public and private life, and brilliant states- 
manship and patriotic services to his country while in the 
Congress of the United States, won for him the confidence 
and admiration of the American people.** 

This much and more might Kentucky and all the people 
say of this peerless man. For truly was Roscoe Conkling 
able, eloquent, honorable, honest, of the nobility of mankind, 
"generous as a prince of the royal blood." Whatever the 
promptings of the heart, resulting from a most favorable 
acquaintance, time forbids that I say more. 



MARYLAND, 

Though just adopting a code of public, general and local 
laws, gives us after a session of less than three months, a 
volume of nine hundred and twenty-six pages of five hundred 
and sixty-two acts and joint resolutions. 
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This large volume, I am impressed, grows not a little out of 
the fact that their code is to be so prepared as to include the 
amendments or changes of this session, and hence the desire 
to make it as complete and perfect as possible before publica- 
tion. Not having this code before me, and since many of 
these amendments (and they are almost legion) are quite 
unintelligible without an opportunity to compare with the 
original, for these reasons, I say, I doubt not much recpnt im- 
portant legislation must escape reference. Some acts there 
are, however, which may, as I think, properly be mentioned. 

This state assents to the act of Congress establishing agricul- 
tural experiment stations in connection with state colleges, etc. 

It is also provided that when a minor in private custody is 
brought before a court or judge on habeas corpus^ the tribunal 
shall be £ruided in its orders by what appears to be the best 
interests -of the party in resp J to his temporal, mental and 
moral welfare. 

Chapter 174, as its title will sufficiently indicate, is Si the 
interest of labor in that it is "to secure to laborers within 
this state the benefit of its exemption laws, and to prevent 
assignment of claims, for the purpose of securing their collection 
against laborers outside of the state.' (Illustration : — A*s per- 
sonal wages are exempt say in Maryland not in Pennsylvania. 
The duties of the debtor, a citizen of Maryland, in the service 
of a railroad company, take him to Pennsylvania. Under this 
law an assignment by the creditor of the claim for the pur- 
pose of securing collection in the latter state, and avoiding 
the exemption laws of Maryland would be unlawful). If 
asked what is the laborer's remedy who has thus been com- 
pelled to pay his debt, I answer that the creditor so assign- 
ing is made liable in an action of debt for the full amount of 
the claim, interest and costs so collected without benefit of the 
exemption laws of the state, and in such action the fact of 
sending, assigningf etc., such claim shall be prima facte evi- 
dence of the intent of such creditor to evade the exemption 
laws. 
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It is declared by another law that insolvency proceedings 
shall not in any manner release any judgment recovered for 
seduction, nor for damages for defaming any female; and in 
the same line is another act making actionable words imputing 
a want of chastity to any female, whether married or single. 

No court-can refuse the writ of mandamus or injunction on 
the mere ground that plaintiff has an adequate remedy in 
damages, unless satisfied -that defendant has property from 
which the damages could be made, or he shall give bond for 
plaintiff's indemnity. 

An act which it would seem might prevent protracted and 
often vexatious litigation is that which gives to the court in 
actions on procedendo^ or on new trial by order of appellate or 
lower tribunal, the power to stay all proceedings until all costs 
adjudged by either court shall be paid by the party adjudged 
liable therefor. 

False pretences in obtaining registration of cattle and other 
animals are to be punished ; and the better to preserve the 
public health, deception in the sale or use of butter and cheese 
is prohibited. (Every state almost, it seems, is determined to 
have good and wholesome dairy products). 

Where a judgment of non-pros is entered because the re- 
covery is below the jurisdiction of the court, such judgment is 
a bar to another action for the same cause ; but the amount of 
the recovery, less costs, shall constitute a debt recoverable in 
any court, the verdict and judgment being conclusive evidence. 

In cases of insolvency, debts owing to clerks, servants, etc., 
for wages due from an insolvent for not more than three months 
anterior, are to be preferred and paid first after costs, taxes, 
etc., and excepting lien claims recorded at least three months 
prior to the assignment. 

Acts will be found also regulating the heating of steam- 
passenger cars ; several in relation to the liquor traffic ; taking 
the opinion of the electors as to its continuance in certain 
localities ; prohibiting sales in other districts (in all about a 
dozen) ; to prevent fraudulent sales of any new or novel seeds 
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or agricultural products ; and requiring all the witnesses to a 
will or codicil to be examined, if their attendance can be had. 

But this state also believes in the policy of insuring greater 
purity in primary elections and conventions, and hence there 
is one governing their holding in Alleghany County, and 
another for the protection of such elections of the Democratic 
party in Queen Anne's County. (This struck me as a little 
novel, but on a more careful reading I found by the last sec- 
tion, on sober second thought, it was deemed advisable to pro- 
tect in the same manner any other political party desiring to 
hold its primaries under such act). 

And, finally, the legislature, in a spirit patriotic and true, 
legalizes the action of the Baltimore authorities in appro- 
priating many thousand dollars for the erection of a monu- 
ment to the memory of Francis Scott Key, commemorating 
his eminent military services and patriotism, as also his author- 
ship of that immortal and matchless anthem, "The Star 
Spangled Banner." 

Having by joint resolution (number 10) endorsed the ad- 
ministration of the present National Executive, and especially 
his message on the reduction of the national revenue, the two 
houses adjourned, whether at once I do not know, and so will 
we retire from a state which for the most part has such good 
laws, the land of Charles Carroll, of Carrollton, and go to 
that of Hancock and Otis. 



MASSACHUSETTS. 

Here, as in other states of the Northeast, savings banks 
receive their full share of legislative attention, and hence we 
find, beside many special ones, fourteen acts for the better gov- 
ernment and organization of these institutions, the protection 
of depositors, etc. ; also a half dozen or more in relation to the 
liquor traflSc, one of which declares that any beverage contain- 
ing more than one per cent, of alcohol by volume of sixty 
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degrees Fahrenheit shall be deemed to be intoxicating liquors, 
etc. Another, which levels its penalties against any woman for 
being drunk twice during the year ; while the more important 
step is taken for submission to popular action of an amendment 
to the Constitution prohibiting the manufacture and sale of 
intoxicating liquors to be used as a beverage. 

The railroad commissioners are directed to still further inves- 
tigate the subject of heating and lighting passenger, mail and 
baggage cars, and no women or children can be required or 
compelled to ride in smoking cars. 

An act in relation to the labor of children excludes any under 
thirteen from employment in workshops, etc. ; from indoor work 
for wages during the hours when the public schools of his district 
are in session, nor shall he be employed in any manner during 
school hours, unless at school, etc., during the preceding year; 
and if under fourteen, he is not to be employed before six in 
the morning nor after seven in the evening. There are other 
provisions of the same general tenor. 

An act which seems rather odd in a state where money is 
regarded so cheap and abundant, relates to the discharge of 
small loans, wherein it is declared that all loans hereafter 
contracted for less than $1,000 shall be dischargeable by the 
payment or tender of the sum actually borrowed and interest 
at the rate of eighteen per centum per annum, together with a 
sum for the actual expenses of making such loan, etc., not 
exceeding $10, but the lender shall be entitled to interest at 
this rate for six months when the debt is paid before the expi- 
ration of that time ; all payments in excess to be applied to 
the reduction of the principal. It cannot well be doubted that 
if the borrower could afiFord to pay, the lender might possibly 
be induced to take this rate, which would be reasonably large 
even for the " rowdy West.** The propriety and practical value 
of the enactment is apparent enough, however, when it is 
remembered that in this state there is no limitation as to 
amount of interest for which parties may contract. 

There is an act exempting from taxation the property of 
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certain institutions, including temperance societies (on terms) ; 
another requiring that the ballot cast by a woman for school 
committee shall have the purpose clearly written, etc., on the 
back thereof; another that the words " die without issue * * * 
or others which may impart a want or failure of issue * ♦ * 
shall be construed to mean not an indefinite failure of issue, 
but such at the time of death, etc. ; another that every agree- 
ment to give a legacy or make a devise shall be in writing, 
signed, etc. ; that a promissory note shall have the incidents 
of negotiability, though the time of payment is uncertain, pro- 
vided it is payable at all events, and at some time that must 
certainly come ; another that a mortgage on real estate, recorded 
more than four months after its date, shall not be valid against 
an assignee in insolvency, etc. ; while those perhaps of more 
interest to citizens of other states are the two— one for print- 
ing and distributing all ballots cast in elections for national, 
state, etc., officers, at the public expense, and the other in line 
of the action of other states to regulate the holding of caucusses 
or meetings of the qualified voters of cities and towns for politi- 
cal purposes. These and like laws are in the direction of 
reform in our elections and integrity in caucus action, the latter 
often quite as important and decisive of results as the after 
election. The proposition to print all ballots and get them 
into the hands of electors at thie public expense, is, as you are 
aware, attracting much public attention ; has been discussed by 
many of our best thinkers and publicists, and is certainly 
worthy the most careful trial. How far either of these fields 
may safely and properly be entered by legislative action, is a 
question of first impression, and I leave it without further com- 
ment, and come to the seventh child of the Federal Constitution. 

MISSISSIPPI. 

The legislature of this state was in session a little more than 
sixty days. I find at least a quarter hundred acts on the sub- 
ject of the liquor traffic ; one prohibiting such sales to any other 
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than parents, guardians, etc., for a person under the age of 
twenty-one years ; some of the others fixing the amount of 
license in certain places, but a great majority prohibiting posi- 
tively within places named, or within from one to five and one- 
half miles of certain school houses, churches, colleges, towns, 
etc. If the state did not cover as it does a very large area 
(forty-seven thousand square miles) these inhibitions might 
reasonably be presumed to include the greater part of its ter- 
ritory. As it is, there are many square miles where the saloon 
cannot legally abide. The use of liquor in dispensing hospi- 
tality in one's home, however, is not prohibited, but expressly 
excepted from the operation of these acts. An appeal is also 
allowed to the Circuit Court by any one contesting an applica- 
tion for a license before the board of supervisors, or the cor- 
porate authorities of any city or town, and on the appeal the 
case is to be heard de novo. 

In addition to these acts, the failure to pay the poll-tax levied 
under the laws of the state is declared to be a misdemeanor ; 
banking institutions are required to report to the auditor at 
least four times each year; Confederate soldiers who have 
attained the age of seventy years are exempt from what is 
styled the " pedler's privilege tax,*' and such soldiers disabled, 
etc., with certain exceptions and under prescribed conditions 
are to be paid $30 per annum by the state. 

In amending an act iti relation to passenger and freight 
rates of railroads, it is provided that when any accident occurs 
to a train attended with serious personal injury, the conductor 
or engineer shall, as soon as practicable, telegraph the same to 
the clerk of the railroad commission, and the company shall 
within five days thereafter make a full report in writing, etc., 
including the cause of the accident. The act further declares 
that the commissioners have power to see that railroad com- 
panies shall provide suitable reception rooms ; to designate the 
site of any new depot ; prescribe the number and dimensions of 
the rooms therein, designating, if deemed proper, separate 
rooms for the sexes and races; provide for the erection of 
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"union-passenger depots," fixing the proportion to be paid by 
each company. Conductors are also given the power to assign 
passengers to any car, or part thereof, equal accommo- 
dations being aflForded to those holding tickets- of the same 
class ; if a passenger is guilty of disorderly conduct, etc., he 
may be ejected from the car. Another statute, requires all 
such companies to provide equal but separate accommodations 
for the white and colored races, either by having two cars, or 
by dividing one by a partition ; the conductor can make the 
designation or assignment, and if any shall refuse to go into 
the proper car or the place to which he is assigned, he can be 
refused admission to the train without liability on the part of 
the conductor or company. Any company failing to comply 
with the law is guilty of a misdemeanor, and the conductor also, 
if he neglects or refuses to carry out the provisions of the act. 

Actions ex contractu are to be tried at the return term where 
defendant has had at least thirty days* notice, unless he files 
an aflSdavit showing a meritorious defence; and if only a partial 
defence is made, plaintiff may dismiss as to that and take judg- 
ment for balance, but such judgment is conclusive of all mat- 
ters involved in the suit as instituted. 

In cases of petit larceny, affray, riot, etc., it is within the 
discretion of the grand jury to indict or give information as in 
the act provided, to the justices of the county who shall within 
their respective jurisdictions have power, etc. False pretenses 
in obtaining the registration of horses, cattle, etc., are punish- 
able ; the weigher or purchaser of cotton cannot deduct two 
nor any number of pounds known as " scaleage,** but must 
account for the actual weight under penalty ; in actions for 
personal injury upon any convict or person in custody, the 
statute of limitations shall not run against the injured party 
while so in prison or custody ; and corporations may execute 
appeal and other bonds required in the progress of judicial pro- 
ceedings, by authorized agents or attorneys without aflSxing the 
corporate seal. One who sells goods, etc.,by sample, etc., pays 
for the privilege a tax of $26 ; the traveling salesman of liquors 
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by wholesale pays ^250, while the irrepressible book agent pays 
but $5, and not this if he represents a religious publishing 
house and sells none other than religious literature. Remark- 
ing finally that there are a great many special acts for the incor- 
poration of banks, railroad companies, and like purposes, but 
that other than those referred to I find nothing entitled to fur- 
ther notice, and hence go to the "granite hills " of 



NEW HAMPSHIRE. 

Your attention is called to a volume of about two hundred 
and eighty pages, containing three hundred and ten acts, all of 
which, however, but about twenty or twenty-five are private or 
special. 

I find eight in relation to savings banks, and of others I 
deem it necessary to refer to the following: 

Chapter 5 provides for the punishment of any one who will- 
fully, without being entitled thereto, wears the badge of the 
" Grand Army of the Republic '* to obtain aid or assistance 
thereby. 

Chapter 10. In a decree of divorce or nullity of marriage, 
the court is given power to award the husband part of the 
estate of the wife in the nature of alimony when justice and 
equity require it. 

16. An act similar to that found and to be hereafter men- 
tioned in Rhode Island, relates to the transfer of stock as col- 
lateral security. 

21. It seems that a prior statute provides exemption for ten 
years from taxation in favor of certain manufacturing interests ; 
and this amends it so that there should be no exemption in one 
town where the same property has been previously exempted 
in another. 

24. The court is given the power, where the husband is 
insane or has joined any society which professes to believe the 
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relation of husband and wife unlawful, etc., to require that the 
estate of the husband or some part thereof shall be set off to 
her, or for her benefit and that of any minor children, to be 
held as the court may direct, either absolutely, or for a limited 
time or upon specified conditions. 

25. By this no one under eighteen years, and no woman, shall 
be employed in laboring in any manufacturing or mechanical 
establishment more than ten hours in any day, and no child 
under thirteen years shall be employed there at any time ; 
proper penalties being affixed against parents and employers for 
violating the terms of the act. 

26. A statute similar to that in some other states requiring 
weekly payment of wages to their employes in the manufac- 
turing, mining, mercantile, and other estabUshments named. 

29. Reserves the right of the vendor U) his lien against 
attaching creditors or purchasers, in case of conditional sale, 
if he files the written memorandum of such lien in the proper 
clerk's office of the town within twenty days after the delivery 
of the property ; and if filed after that time it is valid only 
against such creditors or purchasers as are subsequent to such 
record. 

44. In addition to those by prior legislation provided for, 
exempts from the performance of duty ^ jurors, a new class, 
to wit: "Any person interested in the illegal sale of intoxi- 
cating liquors, or renting buildings for that purpose, * * * 
and their names shall not be placed on said list." Thus it 
would seem are the stings of disability becoming more and 
more frequent and manifest. 

52. In all mixed schools, and those graded above the pri- 
mary, physiology and hygiene, includ ng special reference to 
the effects of alcoholic stimulants and narcotics upon the 
human system, shall be prescribed by the school committee. 

54. Relates to the punishment of those who interfere with 
lawftil trades, business or occupations, and to the protection of 
labor. 
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64. Declares that any will not executed under seal shall 
be as effectual to affect real and personal estate as though 
sealed by the testator. 

66. All have read of the "Morey Letters/' and New 
Hampshire declares by this act that if any one shall sign the 
name of any other person to any letter or document, etc., for 
the purpose of influencing votes, he shall be fined not exceed- 
ing $1,000, or imprisonment not exceeding one year. 

67. The "Lamper Eel" is to be protected, and hence 
they are not to be taken in certain localities between the first 
day of May and August, nor in any place on Sunday, Mon- 
day or Tuesday, during May, June and July, nor at any time 
in trap, weir or eelpot. 

77. Power is given to the court, upon proper application, to 
restrain and abat«, or enjoin any buildings, etc., resorted to 
for illegal gaming, lewdness, etc., or keeping for sale spirituous 
or malt liquors, wine or cider, the same being declared to be a 
nuisance. 

84. Prior legislation in favor of, and for the protection of 
larks, robins, sparrows, etc., is here so amended as to take the 
"English sparrow" out of its humane provisions. This is, 
probably, because they are "Hinglish, you know," or do not 
^ome within the protective provisions of the "Mills Bill !" 

93. Building and loan associations^ are authorized by this 
act with the usual provisions, as far as I can see, and 95 re- 
lates to the heating of passenger cars, the methods to be first 
approved by the railroad commissioners, but in no event can 
the common stove be used. 

Adding that these laws also provide (86) that no action 
shall be maintained for crossing uncultivated land to reach 
any public water for the purpose of fishing, unless actual dam- 
Ages have been sustained ; that there are still other provisions 
for the benefit of the wife whose husband is an habitual 
drunkard, etc. (100) ; prohibiting the husband from imposing 
any restraint on her personal liberty, etc., and for the pro- 
tection of her minor children (103) ; also in relation to bribery 
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in the case of any judicial, legislative or executive officer or 
member, before or after he is qualified or takes his seat (109) ; 
and, finally, an act for a convention to revise the Constitution ; 
we pass firom the hills of New Hampshire to another of the 
"old thirteen." 

NEW JERSEY. 

Here We have three hundred and thirty-seven public and 
special public acts, and eleven joint resolutions. As compared 
with many other states, few are private or local. A great 
proportion, however, refer and relate to state and municipal 
governments and polity. Thus there are fifteen to twenty 
relating to borough governments, quite as many on the subject 
of assessments and taxes, also of roads and turnpikes. As 
to manufacturing corporations, perhaps double the number, 
and six or eight of value to savings banks and their officers 
and stockholders. I find several on the subject of the liquor 
traffic, and two of them especially (Chapters 110 and 179) 
providing under fair penalties for license ; giving the power to 
prohibit to the managing boards in incorporated towns, and to 
any county on petition and vote ; the petition to require the 
vote to be signed by at least one-tenth the legal voters ; the 
power to prohibit absolutely the sale of alcoholic, spirituous, 
vinous, malt, brewed or intoxicating liquors therein. Thus, 
we have the power to prohibit in incorporated towns, and 
"local option" in the counties. 

I find, also, a very nice little statute severely punishing 
those who mark, mutilate and otherwise injure books belonging 
to library associations; another giving to trust companies in 
certain instances, the power to discount bills, buy and sell 
coins, bills of exchange and commercial paper; another for 
the promotion of manual training in public schools; and a very 
important and elaborate act, with others in aid, for the certifi- 
cation of marriages, births and deaths, the vital facts relating 
thereto, and for the record thereof. 
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The huntsman, whether for sport or otherwise, must seek 
elsewhere than in this state for the wild deer for two years 
after February 28, 1888, and at the expiration of that time, 
only during the month of November in each year, while the 
English hare is protected for three years ; and by still another 
act, the state is divided into two game sections, fixing the 
time for taking, etc., certain game, birds and animals therein. 

Legislation will be found also to still further secure to 
workingmen the payment of their wages in lawful money, and * 
for the punishment of certain manufacturers who may violate 
the same (128); providing that ^11 persons under the age of 
sixteen, detained in any jail, workhouse or penitentiary, shall 
be kept separate and apart from those above such age; to pro- 
vide still further security in cases of fire in hotels and other 
buildings ; while bicycles and other vehicles propelled by pedo 
or manu-motive-power, are declared to be carriages for road 
purposes, and the riders thereof have certain rights which 
" all the world and the rest of mankind " are bound to re- 
spect. 

If we turn to Chapter 166, we find that clerks may be ap- 
pointed for the grand jury ; by 165, that dyers have a lien 
upon goods for labor performed, or materials furnished in or 
about the same, or other goods of the owner ; that 190 estab- 
lishes standard packages for cranberries, declaring that the 
legal bushel of this good appetizer shall be thirty-two quarts, 
rounded measure ; and finally, the people of this good state, 
conclude to validate instruments having scrolls and other de- 
vices by way of seals, instead of wax, and to permit scrolls, 
etc., hereafter, on all instruments where a seal shall be deemed 
necessary, to be just as effectual as if they had impressed a 
waxy substance as large and imposing as any sunflower. 

A very different subject is treated of in 219, which provides 
for the appointment of two persons to be known as commis- 
sioners of juries, not of the same political party, who, as 
therein pointed out, are to draw and select all grand and petit 
juries; another (222) in relation to local indexes for public 
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records in counties of over two hundred thousand inhabitants 
(a subject certainly of vast and growing importance in the 
populous counties of the East, or elsewhere, and which, in view 
of the many difficulties in the description of irregular pieces 
of property, etc., would seem to demand the best thought of 
those competent to judge and act). 

Pure cider vinegar it is hoped to secure by Chapter 238, 
while 177 requires the polls to be open on election days, with- 
out intermission, from six a. m., until sunset ; then 204 allows 
special partners to contribute to a limited partnership goods, 
wares and merchandise in lieu of cash ; but 205 is more im- 
portant; in that it gives to a married woman living apart from 
her husband, having no issue from such marriage, the right to 
sell her private property without her husband joining in the 
conveyance or sale thereof. 

Travelers are to be relieved of snow blockades, if road over- 
seers do their duty, under Chapter 248; while the "adver- 
tising for sale," etc., of counterfeit coins, etc., is prohibited 
and punished by Chapter 233; and, finally, the soldier is 
protected and remembered, in that five hundred dollars of his 
property is exempt from taxation (323) ; that holding an office 
in any county or city, the tenure whereof is not afiected by 
law, he is to continue therein during good behavior ; cannot 
be removed for political reasons, nor except for good cause to 
be shown after hearing (Chapter 104) ; and also, that if any 
one, without being entitled so to do, shall wear the insignia or 
rosette of the "Loyal Legion,** he shall be punished, etc. 
(Chapter 232). 

But this is enough for this apparently well-governed state, 
and now, what shall be found of interest in the imperial state of 

NEW YORK. 

At a very late hour I received the advance sheets of what I 
suppose to be all the enactments of the last session of this state, 
about six hundred, and hence probably all. 
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" The people of the State of New York represented in senate 
and assembly,'* evidently feel little need of general legislation, 
and hence we have very few acts of this kind. 

As in some other states, the wearing of the insignia or rosette of 
the order of the "Loyal Legion*' to obtain aid, etc., is prohibited. 
The sale or use of intoxicating liquors, including ale, wine, beer, 
and fermented cider on the grounds of agricultural or horticul- 
tural fairs, or within two hundred yards thereof, is prohibited ; 
and a commission is provided for to revise, simplify, consoli- 
date, etc., all statutes relating to the disposition, use, etc., of 
intoxicating liquors, who are to report the result of their labors 
to the legislature with bill, etc., embodying a clear, positive, 
etc., system adapted to the requirements of the people, etc. 

Prior statutes relating to the solemnization of marriages are 
amended, to what extent I have not carefully examined, but I 
observe among others, " the leader of the Society for Ethical 
Culture of New York City" is authorized to tie the two will- 
ing hearts. 

In harmony with some other states it is declared that no 
honorably discharged soldier, sailor, etc., holding a position by 
appointment in any county or city, shall be removed there- 
from, except for cause upon hearing. The authorities of every 
public school are required to assemble the scholars thereof on 
the first day of May (Arbor Day) in each year, and have such 
exercises as shall tend to encourage the planting, protection, 
etc., of trees and shrubs. 

All oflScials of the state receiving and disbursing public 
moneys are required to deposit and keep the same in some 
responsible bank or banks, or banking house, to be designated 
by the comptroller. 

There is an act providing for the incorporation of societies 
for the prevention of cruelty to animals. Also one making a most 
radical innovation and introducing a new method for the inflic- 
tion of the death penalty (amending prior statutes), containing 
among others, a provision that the punishment must in every 
case be inflicted by causing to pass through the body of the 
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convict a current of electricity of sufiicient intensity to cause 
death, to be continued until death ensues. This law also 
abolishes public executions, and, as said by another, attempts 
"to prevent the condemned criminal from holding daily levees 
at the door of his cell." 

If a defendant shall reside in the state under a false name, 
without knowledge of plaintiff, the time of residence under such 
assumed name shall not inure to such party pleading or setting 
up the statute of limitations. Chapter 543 gives a lien to any 
one placing a monument, gravestone, etc., in any cemetery for 
the agreed price thereof, on such monument, etc., such lien to 
be worked out by giving notice to the superintendent of the 
cemetery, who is to notify the owner ; if debt is not paid within 
a time named, the monument may be removed to the outside of 
the burial-ground, and there sold, proceeds paid over, etc. ; 
apparently a most summary proceeding, without the interven- 
tion of any court, or invoking any kind of judicial action. 
There is also an act amendatory and supplementary to prior 
statutes to secure the people against unclean, impure, adulter- 
ated milk, cream, etc. Another providing for free evening 
lectures in the city of New York, for the benefit of working 
men and working women, on the natural sciences and kindred 
subjects ; and the hearts of all lovers of the gun and rod, as we 
may well suppose, are made glad by a very elaborate statute, 
providing for the appointment of one chief and fourteen assist- 
ants, to be known as " Game and Fish Protectors," together 
having apparently all the powers needed to enforce the laws of 
the state for the protection of game, fish, etc. To carry out 
the law an appropriation of $19,000 is made, liberal provisions 
for salaries, and it would seem that thereunder fish, deer, tur- 
keys, moose, and all animal creation would be reasonably well 
protected for the benefit of the future citizens of this great 
state. 

This must suflSce for New York. There are many amend- 
atory acts as to civil and criminal procedure and matters of 
like importance. Some of them, I am satisfied, involve no sub- 
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Btantial changes. Others I have not had time to compare. 
While I shall much regret if for this or any reason I have 
omitted references to matters of importance, I am nevertheless 
compelled to do so, and go to the first child of the great ordi- 
nance (1787). 



OHIO. 



The worthy member of the general council from this great 
central state, whom I regret to say is prostrated by illness, 
from which we all hope he may soon recover, called my atten- 
tion to such legislation therein as seemed to him entitled to 
consideration. Without following in order the references 
made, I remark that I find at least nine acts in relation to the 
liquor traffic, some prohibiting selling within certain distance 
of meetings, institutions, etc., named; others providing for 
local option in townships^ cities, etc., etc. ; one in respect to 
instruction in schools as to the effects of alcoholic drinks, and 
all tending to limit and restrict sales; one forbidding the 
employment of color-blind persons by railroad companies; 
another as to reports by proper officers of long time unknown 
depositors in savings banks, and which contains, among other 
provisions, to me the somewhat novel one that after a certain 
time all such deposits shall be paid to the County Treasurer 
and credited to the general fund thereof. 

You will find also an act to prevent adulteration and decep- 
tion in the sale of dairy products ; another declaring that no 
cattle wintered in Florida, Georgia and six other states named, 
and the Indian country, shall for six months of the year be 
driven into Ohio ; that goods made by convicts in other states 
shall, if exposed for sale in this state, be labeled ^'convict 
made ;" for the appointment of mine inspectors ; providing for 
the placing to the credit of a convict a certain amount of his 
earnings, to be paid to him or his family as the managers may 
deem best ; a very nice and suggestive little enactment regu- 
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lating the payment of dividends by corporations ; another for 
the payment of wages to employes in mining and other com- 
panies twice in each month in lawful money, etc. ; prohibiting 
boys under twelve from working in any mine, or those between 
twelve and sixteen unless they can read and write; one amend- 
ing the law in relation to primary elections by political parties, 
a valuable provision being that proxies are prohibited in 
conventions of such parties ; and, finally, the poor English 
sparrow is doomed, in that a bounty of ten cents per dozen is 
to be paid for their destruction, and thus while, according to the 
veracious Bill Nye, a big policeman with his club may legiti- 
mately and safely brain them in Central Park, an inhabitant 
of Ohio (for if not such he cannot get the bounty) may add to 
his exchequer by furnishing the heads or dead bodies of these 
ostracized chirpers and hoppers ! Let us leave a state though 
ever so good yet so cruel and go to 



RHODE ISLAND. 

In this state we have laws continuously from the public 
statutes of 1882 (Revision), Chapters 665 to 711 inclusive, 
and covering sixty-six pages. • 

Chapter 672 provides for the further submission to the 
electors of a proposed amendment to the Constitution on the 
subject of suffrage, which limits the right to male citizens, 
twenty-one years of age, having a residence and home in the 
state for two years, and in the town or city in which he may 
offer a vote, for six months, whose name i/ registered on the 
last day of December of the year next preceding the time of 
his voting, provided that if the vote is offered in an election 
of a city council, or upon a proposition to impose a tax, or 
the expenditure of money, an elector must, within the year next 
preceding, have paid a tax based upon property assessed in 
such city, of the value at least of $134. A further amend- 
ment provides for the assessment upon every person, who. 
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if registered, would be qualified to vote, the sum of one 
dollar, which is to be paid into the treasury of said town 
or city for the support of public schools. 

To secure equality of rights to those dealing with life in- 
surance companies, it is provided that no such company shall 
make any distinction or discrimination as to premiums or rates, 
except such as shall apply to all persons of the same sex, age, 
general condition of life and hope of longevity, nor require 
rebate, diminution or discount upon the sum to be paid, nor 
sign any contract by which the insured shall bind himself, his 
heirs, etc., to accept any less sum than the fiill value of the 
policy, other than such as are imposed upon all persons in 
similar cases (Chapter 673). 

There is further legislation (amendatory of Chapter 488 of 
the public laws) for the purpose of still more effectually help- 
ing worthy soldiers and sailors of the late war and their 
families (Chapter 682) ; as also for the more efficient action 
under prior statutes of the State Board of Health (Chapter 
684). 

So, too, it is provided that corporations may be dissolved 
upon the petition of any stockholder or creditor when it be- 
comes insolvent, or where, by reason of the fraud, negligence, 
misconduct or continued absence from the state of its execu- 
tive officers, whose stockholders have omitted for an unreason- 
able time to hold meetings or attend to its concerns, the 
effects of such corporation are in danger of being wasted, or 
does or omits any act which is ground of forfeiture. In such 
cases the court is to appoint a receiver, who is to proceed, etc., 
(Chapter 686). 

For the protection of patrons of hotels and boarding houses, 
the State Board of Health is required to examine into the 
sanitary condition of such buildings, into the source, sufficiency 
and quality of the water supply; the ventilation; means of 
preventing fire, and modes of escape therefrom; and such 
other conditions as such board may require (Chapter 688). 

A statute of some importance is Chapter 690, which de- 
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clares that the delivery of a certificate of stock of a corpora- 
tion, transferable only on the books of the company, on sur- 
render of the certificate, to a bona fide holder or pledgee for 
value, together with a written transfer of the same, or a power 
of attorney to sell, assign and transfer, signed by the owner 
of the certificate, shall be a sufficient delivery to transfer the 
title against all parties, saving the right of the corporation 
to pay dividends to the record holder until the transfer is re- 
corded. 

Railroad corporations are required to draw cars of other 
companies over their roads ; to furnish convenient and suitable 
depot accommodations for the passengers and merchandise of 
other roads, and to see to the delivery of the same in the same 
manner it receives and delivers its own passengers and freight. 
If disagreements arise, the Supreme Court appoints three 
commissioners who are to decide, and any justice of that court 
has power by injunction or other order to compel compliance 
with the directions of such commissioners (Chapter 695). 

It is declared to be the object of 701 (using its very terms) 
to provide for neglected and dependent children, not recognized ' 
as vicious or criminal, such influences as will tend toward an 
honest, intelligent, self-supporting manhood and womanhood, 
the state so far as possible holding to them the parental rela- 
tion. The object is certainly most praiseworthy, and the act 
would seem to be well framed to secure in part, or some extent, 
at least, its accomplishment. 

Aside from an act in relation to unclaimed deposits in 
savings banks (Chapter 692), another for the establishment 
of a state agricultural school (Chapter 706), and one amend- 
atory of the general statute in relation to mechanics' liens, I 
believe in those referred to, we have all necessary to note of 
the legislation of the State of " Rhode Island and Providence 
Plantations," and will turn to " sunny " 
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SOUTH CAROLINA. 

If a want of industry could by possibility be charged to 
any of the people of this state, it certainly cannot to their 
representatives in the last legislative assembly, which met 
November -22, and adjourned December 24, 1887, giving to 
their constituents a volume of four hundred and twenty-eight 
pages, containing two hundred and sixty-six acts and joint 
resolutions, or an average of ten for each legislative day. As 
you may readily suppose, a very large proportion are local or 
private (about 260), and yet there are some well deserving 
notice. Among others as follows : 

For relief of sureties upon appeal bonds (not very different 
from that found in many states) (Chapter 878), in relation to 
appeals in criminal cases, which denies to any judge the power, 
pending an appeal to the Supreme Court, to grant bail to any 
one convicted of any offence the punishment whereof is death 
or imprisonment for life, or for any term exceeding ten years 
(Chapter 380) ; and another as to the charges to be made by 
railroads for the transportation of property (Chapter 884). 
This act, evidently intended by amendments of a prior statute 
to relieve it somewhat of its trammels, provides in its most no- 
table portion, that the commissioners (state railroad) hav« 
authority, conjointly with the railroad companies, to make 
special rates for the purpose of developing all manufacturing, 
mining, milling and internal improvement companies in the 
state, a provision which it may be suggested might be copied 
with profit in other states needing, as all do — especially the 
newer ones — such encouragement and development. 

Chapter 885 gives to the father, or the mother, the father 
being dead, the power by deed or last will and testament, to 
dispose of the custody and tuition of any minor child or chil- 
dren, whether bom before or after the death of the father, 
during the minority of said child, to any person or persons in 
possession or remainder. Such custodian is given the rights 
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of a guardian of person and property (made by deed or will), 
and must report to the proper court. 

Christian institutions of learning are protected against the 
evils of cock-fighting within three miles of their location 
(Chapter 395); while the purchaser or receiver of stolen 
goods, knowing that fact, may be presented and punished, 
whether the principal felon be previously punished or is ever 
brought to justice or not (402). 

A statute containing, at least to those trained under the 
common law, provisions somewhat novel is one regulating 
criminal practice (Chapter 114). By this it is provided, 
among other things, that any indictment shall be deemed 
good if, in addition to allegations as to time and place, it 
charges the crime substantially in the language of the common 
law or statute ; that every objection thereto for a defect ap- 
parent on the face thereof shall be taken before receiving the 
jury and not afterwards; that any defect in form may be 
amended by the court ; that it shall be competent for the court 
to amend an indictment during trial so as to conform it to the 
proof, and such trial is to proceed as if no variance had 
occurred. And while the right to ten peremptory challenges 
is secured a party charged with the commission of certain 
felonies, yet, if there be a dozen or more jointly tried for the 
same offence, no more than twenty such challenges shall be 
allowed to all. 

The quail, pheasant, partridge, woodcock and wild turkey 
are not to be killed, caught or injured, nor to be pursued for 
such purposes, nor sold, nor exposed for sale between the 
first of April and November, nor the dove between the first of 
March and August in any year (Chapter 421). 

Most of the statutes named are amendatory, while we have 
new and apparently well-considered legislation in Chapter 
423, in relation to warehousemen and property in their 
charge. By this no receipt is to be good unless the grain, 
etc., be actually received, be in store and under the control of 
such warehousemen at the time of issuing such voucher. If 
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duplicate receipts are issued, they are to be so marked. Such 
warehouse vouchers are transferable by endorsement ; the holder 
is to be deemed the owner so far as to give validity to any 
pledge, etc., created thereby; but if the words "not negoti- 
able" are endorsed thereon, there cannot be a transfer with 
right of lien, etc. Reasonably heavy penalties follow the 
violation of the provisions of the statute, and the right of 
private action is reserved to cover all damages immediate or 
consequential. 

All the earnings or moneys of a married woman are de- 
clared to be her own separate estate, and any conveyance or 
mortgage affecting her separate estate, executed by her, 
shall be effectual to charge such estate, when the intention 
to so convey or charge is declared in such instrument, etc. 
(Chapter 407)'. 

Adverting by reference merely to the act intended to 
"prevent monopolies in the transportation of freights and to 
secure free competition in the same" (410), to that creating 
and establishing a department of agriculture (896), and that 
defining the several departments of the State University (to be 
established, it will be observed, exclusively for white students), 
I say with these hurried references to these in many respects 
important statutes, I leave this state with one further remark. 
In the enacting clause of every statute will be found these 
words, "Be it enacted by the Senate and House of Repre- 
sentatives of the State of South Carolina, now met and sitting 
in General Assembly, and by the authority of the same,'' and 
the conclusion shows not only date of passage but of approval. 
Emergency clauses, however, as in the case of Texas, next to 
be noted, are not to be found. 



TEXAS. 



We have only to do with the laws of the special session of 
this state, which met April 16, and adjourned May 15 of the 
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current year. Of the thirty acts there found, but few are 
" noteworthy." 

The first relates to private corporations and specifies thirty- 
one distinct purposes for which they may be formed. Among 
others, for the " promotion of music, painting, or other fine 
arts ;" " the support of public worship,*' as also for the " pur- 
chase and sale of goods, wares and merchandise and agricul- 
tural and farm products.*' The act is amendatory of the one 
referred to last year by your President, and retains the anom- 
alous provision of which he spoke, requiring the number of 
incorporators for the purpose last named to be at least ten ; 
that no one can hold or own more than $500 of stock, and if 
he holds more is liable for all debts. The necessity for this act 
would seem to grow out of what is recited in the second sec- 
tion, to wit : that prior acts restricted the amount of capital 
stock in the formation of corporate and co-operative associa- 
tions to an extent injurious to the public interests, and because 
of the great public importance that such corporations which 
tend to the rapid development of the state with greater capital 
stock should be immediately organized. And this recital, by 
the way, is one which in this or some other form is found in all 
their acts, and which, being peculiar as far as I know to this 
state, I may refer to hereafter. 

Another act relates to appeals and writs of error, which 
seems designed to hasten decisions in the Supreme Court of 
cases which are of great interest to the people of the state 
(Chapter 2). 

The third chapter relates to taxation, and provides that prop- 
erty temporarily removed from the state on or before the first 
day of January, and if removed prior thereto for the purpose 
of evading taxation, and all notes or bonds executed for money 
loaned in the state wherever they may be, shall be liable to 
assessment ; the latter so long as such bonds or notes remain 
unpaid. 

Another chapter (4), also relating to taxes, makes them a 
. prior or first lien in cases of assignment or levy by attachment, 
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or other process, or when the estate of a decedent is insolvent ; 
but in the latter case such lien is subject to allowances to 
widows and minors, funeral and expenses of last sickness. 

Other acts exempt some ninety counties from the operation 
of the district (school) system ; provide for reports of the dis- 
bursement of the school fund, and for the loan of a half-mil- 
lion belonging to the general revenue to the public free school 
fund, to be returned without interest when the available school 
fund will justify. The state is evidently in a good condition 
financially, and this legislation shows, too, a most laudable 
interest in the maintenance of free public schools. 

An act of four lines gives the full right, power and remedy 
of injunction to the County or District Attorney or Attorney 
General to prevent, prohibit or restrain the violation of any 
revenue or penal law of the state; such right or remedy being 
declared to be cumulative (Chapter 110). 

A.nd thus you have all the legislation of this great state* 
Referring for a moment to the matter before suggested, I find 
that almost every act not only shows the vote by which it 
passed each house, but also recites a reason or reasons why it 
was not read three several days, and why " an emergency exists 
for its taking effect from and after its passage." These pro- 
visions are, as far as I know, peculiar, and though in part 
analogous to the Constitutional requirement found in some 
states, that all general statutes shall take effect on a' day named 
long after the approval, and then only when published and 
circulated, unless the legislature shall provide otherwise, and its 
earlier publication — I say, though thus analogous, the Constitu- 
tion of Texas seems to go further and requires that the law shall 
recite why it could not be read on three several days, the vote 
by which it was passed, and also why or for what reason it is 
deemed necessary to have it take effect at once or upon its pas- 
sage, and this too, apparently, before its publication, or whether 
published or not. And thus we see again how each state for 
itself shapes its fundamental law, and methods, and forms of 
legislation. • But one state remains, that is 
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VIRGINIA. 

In a volume of five hundred and eighty-two pages, this 
ancient commonwealth gives us very lijbtle in the least note- 
worthy. 

To pollute drinking water is made a misdemeanor; under- 
takers who pay a license tax as merchants are exempt from 
jury service ; operatives and laborers in and about coal mines, 
steel, iron and all other manufactories are secured their wages 
at regular intervals in lawful money of the United States ; the 
names of special as well a« general partners composing a part- 
nership are required to appear conspicuously upon the front of 
their place or places of business ; the general partners only 
can contract in relation to such business; a failure of the 
special partner to comply with the act makes him liable as a 
general partner. Certain judges (apparently where their ^ 
salaries are small or the business not over burdensome) may 
practice in other special tribunals and cases ; and, finally, there 
is an act for submitting to the electors the question of a Con- 
stitutional convention. Happily, as we hope, the state has but 
little need for further general legislation, which should be, as I 
have no doubt it is, cause for thanksgiving and congratulation. 

And this, gentlemen, completes the review of state statutes. 
Some others I ought to have had, but after the most diligent 
effort could not obtain. As a consequence, I must turn them 
over to the coveted care of my successor. 

And thus, gentlemen of the Association, having brought to 
your attention, I fear in a manner quite imperfect and certainly 
at too great length, the most notable changes in statute law on 
points of general interest in the states named and by Congress 
during the preceding year, I may be pardoned — ^since there 
is nothing negativing the right or duty so to do— some general 
observations. 

And first, and permit me to add most prominent, to dis- 
charge a duty always sad. 

Three years since, one standing where I do, but now enjoy- 
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ing, as we all believe, the reward of an honest Christian life, 
took occasion to speak in words of beauty and feeling of the 
great commander who had then so recently from McGregor's 
Mount '^ stepped from the topmost round of the ladder of earth 
to his home in the skies." Last year your President, in touch- 
ing eulogy, spoka of one who had been long and usefully con- 
nected with the work of this Association, his state and the 
nation. And let us to-day also pause for a moment while we pay 
a slight tribute to the memory of one who, within the year, by 
his death, has brought mourning to the high court over which 
he presided for many years, as also to the nation and the 
world. 

Jay, Ellsworth, Marshall, Taney and Chase had worn the 
ermine of his station, and on his shoulders it was neither mis- 
placed, tarnished, nor dishonored. Or, as Mr. Webster said 
of the first Chief Justice, "When the spotless ermine of the 
judicial robe fell upon him, it touched nothing less spotless 
than itself." Perhaps not even the warmest eulogists of the 
late Chief Justice would claim for him all the learning and 
splendid abilities of some of his predecessors — for who can 
compare with them as jurists and statesmen ? — and yet all 
Admit, and especially those who knew him best, his high, al- 
:most unequaled administrative character, his devotion to every 
-duty, his strong practical sense— not perhaps overflowing with 
the abstract or technical learning of the law, and yet full of 
its best and purest spirit — its great vital fundamental princi- 
ples. He was, as one very near him writes me, master of a 
clear style; his opinions were always direct, perspicuous, de- 
cisive and dignified, and once the point in hand was brought 
out and decided, he withheld his pen, without needless and 
to be deplored amplification. His was a kind heart — his re- 
lations with his associates and the Bar always cordial and 
considerate, frank and courteous. He was a model presiding 
officer, and an able and conscientious judge. Called at a time 
when questions of the gravest magnitude were confronting it to 
the head of the highest court of the land, if not of the world, 
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Morrison R. Waite so met his high responsibilities as to re- 
flect the highest credit upon himself and our institutions ; and 
should those to succeed him as worthily wear his mantle as he 
did that of his predecessors, neither Bar, people, nor the world 
of jurisprudence will have cause to blush or feel that the tri- 
bunal so intimately connected with the welfare and stability 
of the country will ever be wanting in dignity, ability — that 
integrity and learning so essential to popular confidence and 
desirable strength at home and abroad. Recognizing how es- 
sential this confidence, well founded, is to national harmony 
and unity — ^believing that this confidence he shared with his 
distinguished associates in an unusual degree, I can pay him 
no higher eulogy ; nor will or can more be exacted of those to 
succeed him in the years to come — years so fraught with hope 
or fear to this land, the freest and best of earth. 
But I pass to other matters. 

SPECIAL LEGISLATION. 

The hastiest reading of the statutes to which I have referred 
will impress us with the immense amount of special, private or 
local legislation therein found. These statutes contain about 
six thousand five hundred pages, and I hazard nothing in say- 
ing that over five thousand of them are of the character or 
relate to the subjects named ; and if you exclude appropriatioB 
and apportionment bills, probably not one in twenty would be 
general. I am impressed that the older states have not kept 
pace with the newer in the correction of this evil, and a great 
evil it is. In Iowa, as in others, by the Constitution no cor- 
poration can be created by special law, and in all cases where 
a general law can be made applicable, including taxes, laying 
out roads, incorporation of cities and towns, locating and 
changing county seats, and many other matters, all laws shall 
be general and of uniform operation throughout the state. In 
states referred to, where there is no such Constitutional inhibi- 
tion, there will be found, I am quite sure, two or three thou- 
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sand acts violative of such command. It is not to be wondered 
at, therefore, as that princely man. Governor Stevenson, said 
three years since, "That the legislature meets in regular 
session, and after much time spent in the important business 
of changing names, granting divorces, the removal of county 
seats, the remission of fines for minor offences, the alteration 
of county roads, it becomes unexpectedly impressed with the 
idea that very grave and important affairs of the state have 
been wholly neglected/' And hence an adjournment to the 
next year. And if he had added, as I do, that in this legisla- 
tion you will find special acts for every purpose— good, bad 
and indifferent — as, for instance, to incorporate a "Jockey 
Club'* and the "Trotting Club," to organize the "Gunpow- 
der Baptist Church," "to regulate the shooting of black 
ducks," " to change the name of Jennie Flannigan to Jennie 
Reed," "to incorporate the Owl Club No 1," and giving like 
artificial life to " The Star of Bethlehem Order of Galilean 
Fishermen;" to punish persons for " taking small fish out of 
low water in Taylor County" — a dozen different local laws for 
as many different counties, and others alike odd and equally 
important ! I say if he had added this you would have real- 
ized somewhat how the time and money of the people are 
wasted by the consideration of matters quite outside the do- 
main of legitimate legislation. As I have said, this is a great 
and growing evil, and ought to be remedied, and it is hoped 
will be in the revisions and amendments of state charters now 
contemplated and in progress in so many states. Nine-tenths 
of all these matters, if not all, ought to be left at home, and 
this in the interest of wiser and more honest legislation on 
general topics, and the prosperity and purses of the people as 
well as of legislators. 

RAILROAD LEGISLATION. 

On this subject, and perhaps corporations generally — but 
I speak of railroads alone — I say on this subject there are 
three stages. 
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First. A craze before and at the time the first roads are 
building to or in a state to do everything, by legislation and 
other methods, in the way of state, county, city, town and 
local taxes and burdens, and otherwise to invite and encourage 
them. 

Second. And about the time the state is well checkered or 
grid-ironed, and the hoped-for good fully secured, to do every- 
thing by unfriendly action (not so esteemed, perhaps, but re- 
garded by the movers as necessary for the protection of the 
people) to cramp, cripple and impair their (so-called) ex- 
orbitant income, and limit the extortionate prices charged 
by these long waited for but now dreaded and cormorant 
monopolies. 

Third. The pendulum swings somewhat the other way, and 
in the course of years, better thought and more familiar ac- 
quaintance with the true relations of such corporations to the 
people and their best interest, friendly intercourse, a convic- 
tion that each must and wants to so use its own as if possible 
not to injure another ; such and other reflections lead to the 
repeal of much of the unfriendly legislation, as also to the 
correction of mistakes and unreasonable demands, and as a 
consequence an era of good-will and entire harmony for years 
to come. Look to the very newest states and its legislation 
and you will find the first stage ; to those in the great western 
valley of the nation and you find to some extent the second ; 
and to the older states and we have the third. But all have 
or will pass through the three experiences, and perhaps it is 
necessary to the full protection of the people and the better 
security of the large investments in these great, and not to be 
denied, needful and useful improvements and enterprises. Let 
us hope that the third is soon to be reached by all. 

Kindred to this is the unmistakable purpose of the people, 
seconded, let us hope, and indeed we know by the interests 
and pleasure, no less than duty of railroad organizations to 
exact all the additional safe-guards to life, comfort and safety, 
not to passengers alone, but to employes as well, which science, 
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skill or money can devise or furnish. Hence the duty to 
inquire into these subjects imposed upon commissioners or 
others in many states, and by Congress ; the exclusion under 
penalty of old methods of heating and ventilation ; and the 
eflfort, pushed with so much vigor by many of the most in- 
telligent and enquiring minds, to take the train man from his 
hazardous perch on the cars and equally dangerous work 
between, and substitute safer and equally efficient methods for 
handling trains. These and many other matters tell us that 
what the people demand and will have of right — ^and, too, as we 
must unhesitatingly believe, the companies wish to give — ^is the 
greatest comfort and safety to all using as well as those 
managing this now universal mode of travel and transporta- 
tion. And this will come, be assured, if money and skill and 
effort will bring them. 

Analogous to these matters is the tendency of legislation in 
all the states and Congress for the better protection of labor, 
more efficient means for its certain payment, as also upon the 
subject of boycotting and blacklisting ; for the protection of 
the public against that spirit of anarchy and violence which 
scouts all law, confounds freedom with licentiousness, '^ abhors 
religion and repudiates God," places the individual above 
courts, juries, their verdicts and judgments, and thus en- 
dangers not only the public peace and welfare but the very 
existence of organized government. ''There shall be war and 
rumors of war — see that ye be not troubled." Amid all 
turbulence and violence be it ours orderly and yet courage- 
ously to see to it that the majesty of the law shall be asserted 
and cuts its way to its legitimate conclusions, whoever may 
complain, or whoever or whatever party or organization may 
be voted up or voted down. 

SALOON. 

The hastiest reference to the legislation to which I have 
referred — and it is paralleled in other states — ought also to 
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satisfy any one that, whether dram drinking shall be more or 
less in the future, at least the saloon is doomed as a place of 
resort. The popular heart and conscience will demand more 
churches and ^^ school-houses on the hill-top," and the exclu- 
sion of the saloon from the valleys or elsewhere. In thus 
speaking I express my conviction from what are to me the 
unmistakable tendencies of the public judgment and will as 
shown in legislative acts, that honest, onward-pressing senti- 
ment, which, in this country, shapes legislation and tears down 
as well as builds up, whatever my personal views on the 
general subject. The latter are of no consequence, while the 
former may well demand the attention of this and all associa- 
tions. South as well as North, West as well as East, in 
almost every state, without regard to political considerations, 
party affiliations, social conditions or religious associations, 
and fortunate that this is so, the work is steadily going on; 
not always, perhaps, in lines the best adapted to the end in 
view, but the result of aggregate action, all to the same end, 
will be a banished saloon. It may return, or the drink habit 
in the meantime, even in a wori form may continue, and 
whether these changed conditions shall be for the public 
upbuilding and morals or the detriment of both, time alone 
will disclose. In this matter the people are to have and will 
have their way, and those opposed had as well get off the 
track or be run over and injured pecuniarily, politically and 
every way by the on-coming train, freighted with temperance 
thought, temperance effort and temperance determination. 



STATES AND LOCAL CONDITIONS. 

Finally, how does this and every like review impress us with 
the independence of every state, the differences in their local 
institutions and legislative wants, and yet the unity of the 
whole ? Thus New England — and I speak of these matters not 
to the disparagement of any — industriously and carefully guards 
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the accumulations of the century ; speaks in legislative halls 
for an old constituency and old institutions ; the West struggles 
in part for what the East already has and seeks to invite and 
foster, that it may grow ; the South, in some respects old, yet 
in others new, encourages new lines of trade, agriculture and 
manufacturing, and yet follows in some respects the beaten 
track of those who in years gone made it a power in all the 
affairs of the nation. And so it is that one adopts the civil, 
another the common law, still others innovate or substantially 
abolish one or both. One state under penalties excludes col- 
ored children from the schools, while another will by mandamus 
compel their reception where excluded by reason of color. 
Some exclude almost entirely all local or special legislation, 
others devote months to little else. Some have property or 
educational qualifications for voters, others not. Some are 
pre-eminently conservative, revering and adhering to old forms, 
rules and laws ; others never so happy as when aggressive and, 
as they believe, progressive — wiping out the old and substituting 
the new. Some elect their judges by popular vote, others 
appoint them or elect by the general assembly ; each may 
differ from all others in qualifications for office holding, tenure 
of office and duties therein ; and yet, notwithstanding these and 
a thousand other differences, the states move on happily, pros- 
perously and harmoniously as members of one great govern- 
ment, which, though supreme in itself is no more so than every 
state in its appropriate sphere. How strange and complex the 
system ! What a study for the now and the great future ! A 
very entertaining writer in a recent number of one of our most 
popular magazines, speaking on this subject, uses this lan- 
guage : 

"To one traveling over this vast country, especially the 
northern and western portions, the super^cial impression made 
is that of uniformity, and even monotony ; towns are alike, 
cities have a general resemblance, state lines are not recog- 
nized, and the idea of conformity and centralization is easily 
entertained; similar institutions, facility of communication^ a 
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disposition to stronger nationality, we say, are rapidly fusing 
us into one federal mass. 

'' But when we study a state at its centre, its political action, 
its organization, its spirit, the management of its institutions of 
learning and of charity, the tendencies, restrictive or liberal, 
of its legislation, even the tone of social life and the code of 
manners, we discover distinctions, individualities, almost as 
many differences as resemblances. And we see^the saving 
truth in our national life — that each state is a well nigh inde- 
structible entity, an empire in itself, proud and conscious of its 
peculiarities, and jealous of its rights. We see that state 
boundaries are not imaginary lines, made by the geographers, 
which could be easily altered by the central power. Nothing, 
indeed, in our whole national development, considering the 
common influences that have made us, is so remarkable as the 
difference of the several states. * * * One state copies the 
institutions of another, but there is always something in its life 
that it does not copy from any* other. And the perpetuity of the 
Union rests upon the separateness and integrity of this state 
life. I confess that I am not so much impressed by the magni- 
tude of our country as I am by the wonderful system of our 
duplex government in unity, which permits the freest develop- 
ment of human nature, and the most perfect adaptability to 
local conditions. I can conceive of no greater enemy to the 
Union than he who would by any attempt at further centrali- 
zation weaken the self-dependence, pride and dignity of a single 
state. It seems to me that one travels in vain over the United 
States if he does not learn that lesson."* 

And now, gentleman of the Association, thanking you for 
your kind attention, the officers one and all for their aid and 
assistance during the year, very greatly appreciated, I assure 
you and them, I declare this Eleventh Annual Meeting duly 
organized for the transaction of such business as may properly 
come before it, with the hope that our labors may assist in 

* Warner, in July number of Harper. 
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giving to the people wiser and juster laws ; in the elevation of 
that profession which I am sure we all love so well, and, in 
some measure at least, in the perpetuity of that Union which 
the best minds and blood of the world made possible, and which 
a patriotic and considerate posterity will, as we hope, preserve 
for all time. 
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Mr. President and Gentlemen of the American Bar Asso- 
(nation : 

It seems to me, that he to whom is assigned the duty I 
perform to-day holds a brief in a prosecution, instigated by 
the American Bar against itself, in which the accused is in 
danger of conyiction of non-feasance, of the charge of doing 
in its day and generation less than might have been done for 
the relief of suitors and the improvement of the laws. The 
duty to strive for an ideal jurisprudence, for a perfect proce- 
dure, is of perpetual obligation. Perhaps a greater or less 
degree of failure is also perpetually probable, for in this world 
the ideal is never reached. Its very nature is to recede as 
man advances. Nevertheless, the duty to follow is urgent. 
But there is a wide difference between failure in effort and in 
result. He is blameworthy who does not try; not necessarily 
if he fail. The question is always, Has opportunity been 
wisely improved ? If it did not exist, the accused must be 
acquitted. The successful defence is reached when it is shown 
that the best possible has been done, and that if the world be 
not left with equipment better adapted to enable the next 
generation to avoid controversies, and to settle them justly when 
they arise, it is not for want of diligent effort on the part of 
the lawyers of to-day. 

It will, indeed, be a very happy or a very sad day when an 
American lawyer can persuade himself that legal principles 

(219) 
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can be bettered by no re-statement, and that legal methods 
need no reform ; a day happy in the contemplation of perfect 
results ; or sad when, in the decay of the profession, the spirit 
of inquiry and denial shall have so far departed as to leave its 
members without desire for improvement of their science or its 
methods. 

As long as men's minds fail to receive the same impression 
from the same &cts; as long as these are seen from different 
angles; as long as men's interests and ambitions clash, — so 
long will there be controversies enforcing the existence of 
legal interpreters. The necessity of judges and lawyers is 
grounded in human nature, in the diverse characters and 
characteristics of men, and will endure as long as the cause of 
its existence shall continue, that is to say, forever. 

It goes without saying that next, even if not equal or 
superior, to his duties to his client are the lawyer's obligations 
to community and to the profession. Of these, the most 
urgent calls for the bestowal of his best thought in devising, 
and energy in executing, plans for the relief of those who are 
to be his successors ; relief from the impediments which have 
obstructed his own progress, so that his successors shall be 
better equipped for their work. 

An error, which largely retards the advance of legal edu- 
cation and progress, is, it seems to me, the general impression 
among lawyers and teachers of the law that we need to study 
no other system than that of the common law. Lawyers live 
too often intellectually in England only, and not in the world. 
They are provincial, not cosmopolitan. Our legal ideas are 
founded on the notion that the customs of the people of the 
southern part of a little island in the North Atlantic Ocean 
have, in the past ages, crystallized into rules of action, either 
actually or potentially adapted to most, if not all, emergencies. 
But the American people are not the English people, or of 
exclusively English descent. Germans, Celts, Scandinavians, 
Spaniards, Frenchmen, Italians, enter into our midst and be- 
come American citizens. During the last forty years, one- 
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half the population of Ireland has emigrated to these shores, 
and a still larger number from other nationalities. To-day we 
are a people, a mixture of races, not unlike that which Eng- 
land presented before the Pict, the Celt, the Saxon, Dane and 
Norman had fused into one homogeneous nationality. When 
our people become in like manner homogeneous, a century or 
two hence, we shall present to the world a new people, an 
American people, not an English, Teutonic, Celtic, Scandi- 
navian people ; a people of which the basic elements or foun- 
dations may be English, as in England they are Saxon, but in 
which, in the mental characteristic, if not in the physical 
frame, shall be distinctly traceable lineaments of all its ances- 
try, not English alone, but of its Scotch, Irish, German, 
Spanish, French and Italian fathers. 

American lawyers, outside Louisiana and Texas, spend their 
days poring over books of the common law. Codes of Civil 
Procedure have been in force for thirty years, still we study 
Stephen and Chitty on pleading, and store the memory with 
the differences between debt and assumpsit, or trespass and 
case. Our real property law is the product, not of the neces- 
sities of the American people, but of the armed knights of the 
feudal ages ; and more than one living widower in more than 
one American state, has been truthfully told, by his legal ad- 
viser, that he has lost his right to an interest in his wiJTe's 
landed property, because of the omission to take actual posses- 
sion, or for want of birth of living issue of the marriage; 
rules founded on the supreme importance, five hundred years 
ago, to the ''war lord,'' of fastening upon the husband of his 
female tenant the duty to equip and follow him to battle. 

The lawyer of to-day, who studies in an office only, is set 
down to Blackstone, Kent, Story, Greenleaf, or some equiva- 
lent author; he reads the works of wise men and great jurists 
of the common law and equity. If he enjoy the advantage of 
a law school, he follows the same general curriculum, modified, 
perhaps, as is the modern fashion, by much conning of cases 
decided in English law or chancery courts. He passes the 
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two or three years of his pupilage, intellectually speaking, in 
England, learning, not the law — its volume is too great — ^but 
where to look for the law when wanted ; then masters the stat- 
utes of his state ; passes an examination, usually perfunctory, 
occasionally made severe, by the desire of practitioners to 
improve their fellows, or by the hope of limiting competition 
by diminishing numbers; then hires an office, employs a 
painter, hangs out a sign, and waits for clients. A partnership 
or politics or the press furnishes the means of acquaintance, 
and ambition, and if eminent success attend his labors in after 
years, this student may become a jurist or a statesman or 
both. But he never bursts the swaddling clothes of his legal 
infancy ; never ceases to be insular and English. How can he 
emancipate himself from the inoculation of prolonged edu- 
cation ? He travels forward in time ; backward in research. 
His life is passed in transferring to present vision the land- 
scapes of his legal ancestors; the earth and sky and sea 
through which his fathers passed, and in endeavoring to make 
of them his present surroundings. Removed more and more 
each day to a greater distance from the feudal ages, and the 
formative period of the common law, he strengthens the lenses 
of his legal telescope to suit his receding vision, and peers into 
the remote past, searching for the customs of England to guide 
the action of his American clients ; customs which, fortunately 
for the world, have passed away; customs of war, not peace; 
customs of piracy and ransom, not of commerce ; customs of 
the mud road and the bridle path, not the railway; of the 
wain, not the luggage van or express car ; customs of Richard 
Neville, Earl of Warwick, the King Maker, and of the robber 
castle, not of Bolton, and Watt, and Arkwright, the spinning 
jenny or the cotton mill ; customs of the Wars of the Roses, 
not of the deliverances of the American and French Revolu- 
tions. He reads a rule originating before bills of lading or 
exceptions in bills of lading were heard of, founded on the 
probability that the wagoner, who slowly dragged his toilsome 
way from London or York, was likely to be either the ally or 
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the prey of Robin Hood and his successors, and therefore 
bound to pay in the case of damage done by any but God and 
the King's enemies, to the extent of the value of the goods 
entrusted to him, and he applies it to the lightning train, 
whose protection is eternal vigilance, not against robbers, but 
to avoid disasters from negligence ; dangers from eyes that are 
color blind; from memory which forgets to open or close a 
switch ; from greed that has delivered brittle rails ; from care- 
lessness which has overlooked rotten ties. He reads a rule of 
commerce adopted into the common law of England as a usage 
of the merchants of London, made when there were more 
corsairs afloat than honest tars ; when conflict was the normal 
condition of men and ships, as well as of tides and winds and 
waves, and applies it to a time when man has learned that his 
greatest glory is to subdue rebellious nature in the interest 
of peaceful commerce, when the swift-winged Etruria passes 
from Liverpool to New York within a week, with no other 
foes than those which can only delay, and they fog and 
tempest, not the wrath of man. To such a student the 
customs of civilized empires, the wise ordinances which 
govern the relations of men in hemispheres, left to pos- 
terity by masters of the law who studied the necessities of man- 
kind, not in a barbarous island inhabited by mail-clad nobles 
and serfs, but at the very centre of the then civilized world, 
are a sealed book. France and Germany and Italy, and 
Spain and Scotland, South America and Mexico, even Louisi- 
ana and Texas, are not on his intellectual map. These are to 
him undiscovered continents, waiting the revelation of some 
legal Columbus. The Institutes and the Digest of Tribonian 
and his associates, the Partidas of the wise Alfonso have no 
place in his library. Gains and Ulpian, and Papinian and 
Montesquieu, Savigny and Von Ihering, are to him names 
without meaning. None of these apostles has written a gos- 
pel or an epistle of the law to him. His learning is of Coke 
upon Littleton and Sheppard's Touchstone, and Oomyn's and 
Cruise's Digests, and Buller's Nwi Pritis. His Bacon wrote 
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the Abridgement, not the Maxims. His model judge is Holt, 
who scoffed at the negotiability of promissory notes, and said 
that '*' the continuing to declare upon these notes upon the cus- 
tom of merchants, proceeded from obstinacy and opinionative- 
ness/' 

Like Lord Wensleydale, he finds all the law worth knowing 
in the volumes of Meeson and Welsby, of which it has been 
said by English lawyers, that if each decision recorded in the 
sixteen volumes had been reversed, the cause of justice, the in- 
terests of the litigants, and of the community, would have been 
just as well off. He shakes his head ominously when Lord 
Mansfield is mentioned. This was an unsound Scotchman, 
who passed his youth in the study of the civil law, not a level- 
headed, common-law lawyer like BuUer or Kenyon. He tells 
of Brougham that "if he had known a little law he would have 
known a little of everything." 

There is very much in the environment of such a student 
and lawyer to justify the provincial character of his thoughts. 
His training has been like that of the flat-head Indians; it has 
compressed his brain with common-law bandages, even to the 
extent that the eyes of his legal mind have become inverted 
and look only backwards. His daily reading confirms his 
first impressions. To him law is a set of rules founded on the 
customs of his English ancestry, divisible into two classes : one 
for which reasons either never existed or have been forgotten ; 
the other for which the reasons were the result of the fashions 
of a people, whose sympathy with his fathers was so little that 
they drove his ancestors into the wilderness to found a state 
upon broader principles than any of them cherished, and with 
larger fruition than any of which either persecutors or exiles 
dreamed. 

He reads in the current reports, for example, in the ninety- 
second volume of the reported decisions of the Court of Appeals 
of* New York, Anno Domini 1883 (the case of Bertles vs. 
Nunan, 92 N. Y. 165), in which the question was, whether, 
under a conveyance to husband and wife jointly, they take as 
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tenants in common or as joint tenants, in which it was decided 
that they held as tenants by the entirety, so that upon the death 
of either, the sorviyor took the whole estate ; and he reads in 
the opinion that 

^^ It is said that the reason upon which the common law rule 
under consideration was based, has ceased to exist, and hence 
that the rule should be held to disappear. It is impossible, 
now, to determine how the rule, in the remote past, obtained a 
footing, or upon what reason it was based, and hence it is im- 
possible now to say that the reason, whatever it was, has en- 
tirely ceaslsd to exist. There are many rules appertaining to 
the ownership of real property originating in -the feudal ages, 
for the existence of which the reason does not now exist, or is 
not discernible, and yet, on that account, courts are not au- 
thorized to disregard them. They must remain until the leg- 
islature abrogates or changes them, like statutes founded upon 
no reason, or upon reasons that have ceased to operate." 

He learns, by reading the case of Livingstone vs. Greene, 52 
N. Y. 123, that the law favors vested rather than contingent 
remainders. The Court of Appeals tells him that 

'*' This was so at common law for a reason that has long 
ceased to exist in this state. The reason was, that if contin- 
gent, it was in the power of the life-estate man to defeat the 
remainder by a fine or a feoffment. But the rule seems still 
to prevail." 

If the spirit of any departed be ever permitted to hover 
about the home of his life, it must afford him scant comfort to 
learn that the testamentary dispositions, which he intended for 
the benefit of his family, have been thwarted by the ignorance 
or unskillfulness of a draftsman, whose mind was not, at the 
hour of its preparation, pressed by the necessity of remember- 
ing that it was once the law of England that an estate in con- 
tingent remainder was liable to be cut off by fine or feoffment, 
and that though fines and feoffments have not been used or 
long disused on this side of the Atlantic, the rule founded on 
their English existence has emigrated hither, and flourished in 
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perennial vigor, haying left the impedimentum of the reason 
for its existence beyond the waves on the mother soil. 

The student finds in Coke upon Littleton the maxim '' Ces- 
sante ratione, cesiat ip$a lex,'' and he fancies that this provides 
for the rational adaptation of the common law to the exigencies 
of new situations and a growing people, so that there may ever 
be new bottles for the new wines. 

But experience will teach him that the maxim is one of ap- 
plication, not abrogation, more honored in the breach than in 
the observance, and the chance is that in his professional 
career he will meet a multitude of instances in which a rule 
once fixed, with,* without, or even against reason, will be held 
to be as inflexible as the unbending mandate of a statute. 

One of the wisest and most justly eminent of living lawyers 
has idealized the office of the common law in these words: 

'^The unwritten law, bound by no form of words in dealing 
with any novel conditions of fact which the variety of human 
affairs presents, can address itself without embarrassment to the 
simple office of applying the standard of justice to the particu- 
lar case.'* 

When I first saw this sentence it seemed familiar. I 
searched for it in More's Utopia, and Bacon's new Atlantis, 
and Oampanella's City of the Sun, but failed to find it in any 
iiccessible work descriptive of any ideal or real commonwealth. 

Its author is not to be accused of plagiarism. Yet I seemed 
to hear the echo of something I had read, of which this pas- 
sage from an incisive attack upon codification reminded me. I 
found it at last, by searching diligently, in the writings of 
Alexander Pope, who, in the imaginary case of Stradling vs. 
Stiles, in the reports of Martinus Scriblerus, where the question 
was. What was given by a legacy of ''all my black and white 
horses V* the testator being the owner at the time of six black, 
six white, and six pyed horses, puts these words into the 
mouth of one of the advocates: 

^' And this is another strong argument in law, mM, qtiod 
est contra ratianem^ est licitum ; for reason is the life of the 
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law, nay, the common law is nothing but reason, which is to be 
understood of artificial perfection and reason, gotten by long 
study, and not of man's natural reason, for nemo nascitur arti- 
/ea;,and legal reason e$t immma ratio; and, therefore, if all the 
reason that is dispersed into so many difiierent heads, were 
united into one, he could not make such a law as the law of 
England ; because by many successions of ages it has been 
fixed and refixed by grave and learned men ; so that the old 
rule may be verified in it, Neminem oportet esse legibus sapen- 
tioremJ* 

Side by side, the comic of the last century and the serious 
argument of the present, thus reach the same conclusion, that 
the common law is the perfection of wisdom. But the serious 
argument, now made, deserves a serious answer. The idea that 
the unwritten law can address itself without embarrassment to 
the simple office of applying the standard of justice to the par- 
ticular case, because it is bound by no rigid form of words in 
dealing with novel conditions of facts presented by the variety 
of human afiairs, attributes, to courts and judges, in dealing 
with past transactions, the freedom with which legislators act 
in framing rules for the future. The simple office of applying 
the standard of justice to the particular case, is not attempted 
by any tribunal known among men. It could not be, except 
by judges selected from the wisest and most learned of man- 
kind, who should unite the omnipotence of the British Parlia- 
ment with the wisdom and freedom from restraint in adopting 
novel remedies exercised by King Solomon. But judges, in 
fact, ask themselves, in each case, " What is the established law 
of this case? *' not " What does justice require between these 
litigants ? *' The daily experience of every lawyer's life proves 
the untruth of the theory. Even if he see clearly and may 
safely claim that a decision in his favor will not only establish 
justice between the parties, but also furnish a wise precedent 
for the guidance and control of others, he has made little prog- 
ress towards success. But if he can find a case in point, he is 
happy. To know that his client is in the right may comfort 
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him in defeat ; but to find a case in point, is a step towards 
success. While it may be admitted that this is, partly, because 
the wisdom of the fathers is usually safe guidance for their 
sons, yet the principal reason why the lawyer who finds a pre- 
cedent has a right to be happy is founded on considerations 
not relating to the character of the precedent. Be the prece- 
dent ever so wise or ever so foolish, nevertheless it is a prece- 
dent, and the conservativeness of the profession and the natural 
indolence of man combine to induce the judge to follow. 
Every lawyer who has ever undertaken to combat an unwise or 
foolish precedent, of which there are many, knows how difficult 
is the task. It is true there are many overruled cases. They 
are published in volumes. Tet, I venture to assert, that the 
cases which ought to be overruled, or are not worth following, 
exceed in number those that have reached that just destination. 
The consequence is that the devotees of our profession are con- 
verted into antiquaries, whose never ending task is to pore 
over the records of the past, in the hope of discovering that, 
once at least before the date of research, legal history had 
recorded an example of similar contention, whose results might 
relieve from the duty of considering the consequences to follow 
independent thought, and might relegate to the easy, lazy task 
of imitation and copy. 

It would puzzle the legal master, whose words I have quo- 
ted, to point to a single instance in which the common law, 
unaided by legislation, has dealt with novel conditions, either 
easily or wisely. Surely he would not refer to the decisions 
upon railroad wages and supply claims, or to the rules, so 
widely variant in difiierent jurisdictions, that '^respondeat 
superior *' does not apply to servants in what is called com- 
mon employment. 

To those who assume that all wisdom is buried in the 
records of antiquity, these suggestions will seem but folly ; 
but to those who, with me, believe that the world is wiser and 
better to-day than ever before, and that we should be as 
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hopeful of the future as certain of the present, I submit them 
with the belief and in the hope that they may find acceptance. 

The case-hunter is in one sense a student. He rummages 
among the records of the past, and brings to light the history 
of rules. No one can overestimate the value of the method 
of historical research. But the case-lawyer in using historic 
examples as patterns on which to fashion, or moulds into 
which to run, the conduct of our present and future lives, is 
trying to turn time backwards and arrest the progress of man. 
This tunc pro nunc process helps the indolent, rather than 
the just. The real student of legal history reads it with eyes 
open to the faults as well as the merits of the past, while the 
case-hunter assumes (it is the rule of his life) that results once 
reported by judicial tribunals are not only of permanent 
value (this may be safely admitted), but are entitled to con- 
tinuing control. A case in point, once found, excludes all 
argument to the contrary, and the only appeal is to the 
legislature, and this, of course, without benefit to the suitors 
in pending controversies. 

The consequence is a constant and almost, if not quite, 
insuperable tendency on the part of courts against legal prog- 
ress. With the face of inquiry turned backward, how can 
forward motion be expected? The wisest and best of our 
numbers, who, fortunately, as a rule, at least, are still called 
to judicial station, are daily and hourly employed to treat 
what has been achieved,, as sufficient, are admonished that to 
seek improvement is to abdicate proper judicial functions ; is 
not to expound, but to make law. We have been so often 
warned against "judge-made law *' that this has become a 
phrase, not descriptive of what is best, as it really should be, 
but worst in our jurisprudence. 

It is an idle thought, perhaps a mere dream, to think of an 
Utopia, in which the judges shall make the laws, and to the 
general assembly, or some other tribunal, be committed the 
inferior task of construing them. And yet what worthy man 
or nation ever yet existed without its dream, its hope, its 
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Golden City, its Jerusalem, its Utopia? Let us, therefore, 
strive for what we may perhaps know we can iir our own lives 
never attain, the elevation of the dignity of the legislature, so 
that there shall be as much confidence in the wisdom given to 
the making of our laws, as is justly bestowed now in their 
construction by the judiciary. 

The habitual methods of our profession, our clinging to the 
past and shrinking from the future, (politely called Conser- 
vatism, ) our daily quest of the old and dread of the new, 
involve two serious evils, not always sufficiently considered. 
FirBt^ no important step of reform is ever, can ever, be taken 
by courts, except at the expense, not of the community, but 
of litigants. 

The client sails, like Jason in quest of the golden fleece. 
The lawyer fancies that it is to be found in the fortunate land, 
where stands the temple of the blind goddess; but these 
journeys are prosecuted, not by the state, but by individuals. 

The modern Jason is not sent by the community in ships of 
state, but in a craft of his own. He, at least, pays the bills of 
the voyage. And secondly, legal reforms of to-day, achieved 
through the media of judicial decisions, are always post facto. 
Yet, if there be any duty incumbent on the state, on the 
corporate community, and from which the individual ought to 
be relieved, it is that of prescribing the rules of conduct in 
advance, so that he may beforehand know, with as much 
certainty as human fallibility can secure him, what will be the 
legal consequences of his future action. 

Society provides its ample equipment of judges, of court after 
court, peak rising above peak, each climbed with time and toil, 
till the ascent be completed, and the oracle which (presumably) 
never errs is heard from the temple of justice situated on the 
summit, speaking the infallible judgment of the court of last 
resort. The expense to the suitor, is vast ; the delay costly, 
sometimes ruinous ; to the community it is a trifle. In nine 
cases out of ten, the parties on both sides, and their counsel, 
differ honestly. It is only in the very smallest minority of 
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civil cases that malice or greed provokes the conflict. The 
idea that there can be but one right side to a cause forgets that 
men have fallible judgments, and ascribes to them the pre- 
rogative of omniscient divinity. Admitting then that absolute 
certainty is, on this side of death, out of the question, still, it 
may be asked, Why does not society seek to solve legal 
problems, to state legal rules definitely before the event, 
instead of informing parties afterwards, and why require them 
to solve th§ir honest difiFerences by resort to the costly para- 
phernalia of individual employment of counsel, study, search 
for precedents, and search for witnesses 7 

The result is, practically, that individuals provide laws for 
the community, not the community for individuals, and this 
they do to the loss of both the contending litigants, to the 
injury, if not ruin of one and ordinarily to the gain of no one, 
unless it be of the gentlemen composing what John Stuart 
Mill calls the " enormously overpaid " profession of the law. 

The "simple oflScCj" as it has been called, of applying the 
standard of justice to the particular case, the very difficult 
function, as I believe it to be, of ascertaining the rules of the 
unwritten law applicable to legal controversies, consists in the 
exposition and application of precepts which are supposed to 
be already somewhere in existence. The judge who, with or 
" without embarrassment,*' should simply apply "the standard 
of justice to the particular case," would soon find himself 
exposed to impeachment. 

First. His sagacity might not suffice to enable him to 
discern the "standard of justice '* applicable to the particular 
case. And 

Secondly. The office of judgment, its essential character- 
istic, is exposition, declaration, application ; not provision. It 
assumes that there already exists a relevant rule of law ap- 
plicable to the case, decisive between the parties ; that these 
parties knew it ; that they have, therefore, no excuse for its 
disobedience. The result of every case must, therefore, be 
measured and determined, not by considerations of "justice," 
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but by rules either formulated, or reducible to formuloe by 
analogies founded on rules already formulated. 

The problem to which the judicial mind applies itself is not 
what judgment will most benefit these parties or the commu- 
nity, nor what will be most consonant to justice, but what is 
most nearly in analogy to, most readily derivable from, legal 
provisions previously ascertained. The question the judge asks 
himself is, " What direction does the existing law require me 
to give this case ? In what path does the inexorable law of 
^ 9tare decisis^* compel my feet to travel?** No doubt it is 
pleasing to every judge to find that his conclusions coincide 
with and gratify his sense of justice, but they are never, or at 
least rarely, provoked by it. His sense of justice and his per- 
formance of duty ride side by side, perhaps exchanging glances 
of friendship, if not love. But justice does not hold the bridle 
or prescribe the path. This cannot be, from the very necessi- 
ties of the judicial path itself, for it is a road in which the 
guide board is behind the rider, and he must either sit with his 
face to the tail, or constantly look backwards, to see which way 
his fathers in the law warned him to travel. This is the posi- 
tion inevitably impressed by the laws of two important avoca- 
tions in life, viz. : of rowing and of judicial judgment. Each 
new statement of a rule is founded on a prior statement, not 
evoked by considerations of present justice, and in turn each 
earlier rule sprung from something behind it. In searching 
for the fountains of the unwritten law, we never reach a time 
when the " simple office of applying the standard of justice ** 
was in use by any one, unless this be found in the earlier ages 
of English jurisprudence, when the King*s writ was sought 
from the King in person. 

Sir Francis Palgrave, in the second part of his Rise and 
Progress of the English Commonwealth, has translated for us, 
from the original Latin, still preserved in the Chapter House 
at Westminster, the history of a lawsuit brought in the reign 
of Henry the Second by Richard de Anesty against Mabel 
de Francheville for the recovery of the lands of his uncle, 
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William de Sackville, from whom the plaintiff claimed to have 
inherited. Even then, in the early days of the common law, 
the office of applying the standard of justice was anything 
but simple. It consisted chiefly in importunity and bribery. 
Eight animals, viz. : six palfreys and two pack horses were lost 
or ruined in the forty-four journeys which this plaintiff was 
compelled to make either in person, or by the proxy of his 
brother, or of " Sampson,** his chaplain, to London, and Wind- 
sor, and Oxford, and Woodstock, and Wales, and Gascony, and 
divers other parts of Great Britain and France, in pursuit of 
justice. Stays were as common then as they now are in the 
courts of New York. De Anesty, who was his own histori- 
ographer, says : 

And, in the meantime, I sent John, my brother, beyond the 
seas to the King's Court, because it was told to me that my 
adversaries had purchased the King's writ exempting them 
from pleading until the King should return to England ; and 
therefore I sent my brother for another writ, lest my pleadings 
should be stayed on account of the writ obtained by my 
adversaries." 

A class of practitioners, not now, at least publicly, known 
to exist, were often called to the aid of De Anesty. Thus he 
says: 

" And I kept my day at London with my clerks, and my 
witnesses, and my friends, and my helpers^ and there I 
remained for four days pleading every day.** 

And testimony seems to have been provided occasionally by 
proxy, for this diligent pursuer of justice writes that he " sent 
John, my brother, for Godfrey de Marci, in order that he 
might attend as my witness, and he could not come because he 
was ill, but sent his son in his place.** 

Whether the office of witness was or not hereditary in the 
De Marci family we are not told ; but the boy must have filled 
his father*s place with ability, and to the satisfaction of the 
plaintiff, for, at last, after expending twenty-one and one- 
half silver marks, and sixty-six pounds twelve shillings ster- 



234 ANNUAL AD1>RESS, 

ling (an immense sum in the money of those days), in travel 
and travail, in paying for spoiled and killed horses, and bribing 
oflScers of justice, money borrowed from "Vives, the Jew of 
Cambridge,*' and six of his co-religionists, and " Mirabella, the 
Jewess of Newport, and Comitessa, the Jewess of Cambridge," 
upon usury so great that thirty-seven shillings and four pence 
were paid for fourteen months* use of forty shillings ; after all 
this labor and cost, De Anesty had judgment for the recovery 
of the lands of his ancestor. He records his victory in these 
modest words : 

" And we came before the King at Woodstock, and there we 
remained for eight days, and at last, thanks to our Lord the 
King and by the judgment of his Court, my uncle's land 
was adjudged to me; and there I spent seven pounds ten 
shillings.** 

What we may fairly conclude to have been the caiLsa catuians^ 
the ratio sine qua non^ of this victory (of course I mean, besides 
the " simple office of applying the standard of justice to the par- 
ticular case** of De Anesty v«. De Francheville), is recorded 
as follows : 

" These are the gifts which I gave to the pleaders and the 
clerks which helped me * * * to Master Peter de Melide ten 
marks, and a gold ring worth half a mark of silver ; and to 
Master Robert de Chimai one mark ; and in the King*s Court 
I spent in gifts in gold and silver and in horses sixteen marks 
and an half ; and I gave forty* shillings to Master Peter de 
Littlebury ; and amongst the other pleaders, my neighbors, 
who were accustomed to come to my plea, I spent in gifts of 
money and horses, twelve marks and an half; to Ralph, the 
King's physician, I gave thirty six marks and an half; to the 
King an hundred marks, and to the Queen one mark of 
gold." 

De Anesty records, that one of the days in court, which he 
enjoyed, was at Windsor, where the King "and my Lord 
Richard de Lucy were ; and at that day I came with my 
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friends and my helpers, as many as I could have. And in the 
meanwhile I sent my brother for Ranulphus de Glanville.'* 

So it seems that the most eminent lawyer in England, as I 
suppose Glanville then was (he afterwards became justiciary of 
the kingdom), was called into this case. Whether Glanville 
responded to the appeal does not appear, although it is stated 
that John de Anesty ^^ lost a palfrey, which he had bought for 
twenty shillings, and he spent half a mark in this journey/' 

But Lord Richard de Lucy came to the front again, for, as 
De Anesty says : 

'^ Because I could not get on at all with my plea, I sent to 
my Lord Richard in Wales, to the end that he might order that 
my plea should not be delayed. And then by his writ he 
ordered Ogerus Dapifer and Ralph Brito that without delay 
they should do justice to me." 

The Brito family seem to have been in the business of doing 
justice, both civil and criminal, in the reign of Henry the 
Second. For it is recorded in the history of Saint Thomas 
k Becket that, when the monarch in his wrath cried : 

" How, a fellow that hath eaten my bread — a beggar that 
first came to my court on a lame horse, dares insult his King 
and the royal family, and tread upon the whole kingdom, and 
not one of the cowards I nourish at my table — not one will 
deliver me from this turbulent priest !** 

Richard Brito was one of the knights who straightway 
betook himself to "the simple oflSce of applying** not the 
standard, it is true, but the " sword of justice ** to the Arch- 
bishop of Canterbury. 

The case of De Anesty t;«. DeFrancheville was decided before 
A. D. 1168, the year in which Glanville became justiciary. 
Six hundred and fifty years later, the case of Ashford vs. 
Thornton came on for hearing on plaintiflTs demurrer to 
defendant's reply to plaintiff* *s counterplea, before the Court 
of King's Bench, Lord EUenborough presiding, with whom 
sat Justices Bayley, Abbott (afterward Lord Tenterden) and 
HoUroyd. It was an appeal of murder brought by William 
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Ashford, heir at law of Mary Ashford, against William Thornton, 
after Thornton had been tried upon indictment and acquitted 
of the crime by the verdict of a petit jury. The reporters 
(1 Bamewall and Alderson, 405), state that Thornton being 
attached in this appeal, pleaded thus : 

"Not guilty and I defend the same by my body,*' and 
thereupon taking his glove off, he threw it upon the floor of 
the court. To this plea, Ashford counterpleaded at length, 
setting forth facts leading to strong suspicions and amounting, 
if true, to cogent proofs of guilt, concluding as follows : 

" Wherefore he prays judgment, and that the said Abraham 
Thornton may not be permitted to wage battel in this appeal 
against him the said William Ashford.'* 

To this counterplea, Thornton replied, averring facts, which, 
as he claimed, afforded " more violent presumptions and are 
stronger proofs that he the said Abraham Thornton is not 
guilty of the felony than the said presumptions and proofs in 
the said counterplea set forth that he the said Abraham 
Thornton is guilty of the felony and murder whereof he is so 
appealed as aforesaid. And this he the said Abraham Thorn- 
ton is ready to verify. Wherefore he prays judgment, that he 
may be admitted to wage battel in this appeal with him the 
said William Ashford.** 

The demurrer to this reply was argued by Chitty for the 
plaintiff, and Tindal (afterwards Chief Justice of the Common 
Pleas), for the defendant. The discussion did not relate to the 
question, if it could be called such, whether these barbarous 
usages, appeals of murder after acquittal, and wager of battel 
in defence of a life sought to be twice placed in jeopardy, 
should be treated as obsolete. By no means; the question 
rather was whether the suspicious circumstances pleaded dis- 
pensed with battel, or the matter of avoidance shown entitled 
the defendant to the chance of escape from the gallows by the 
murder of the appellant. And the average antiquity of the 
authorities cited, must have been at least four hundred years, 
beginning as they did with Glanville, Bracton, Britton, Fleta, 
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and only with regret as I read the minds of counsel, coming 
down to so recent a treatise as Coke's Second Institute, and 
more modern instances or authors. 

In giving judgment, Lord Chief Justice Ellenborough said 
(page 460) : 

" The general law of the land is in favor of the wager of 
battel, and it is our duty to pronounce the law as it is, and not 
as we may wish it to be." 

Bayley, J., said : ^^ This mode of proceeding by appeal is 
unusual in our law, being brought, not for the benefit of the 
public, but for that of the party, and being a private suit, 
wholly under his control; It ought therefore to be watched 
very narrowly by the court, for it may take place after trial 
and acquittal on an indictment at the suit of the King ; and 
the execution under it is entirely at the option of the party 
suing, whose sole object, it may be, is to obtain a pecuniary 
satisfaction. One inconvenience {sic, in orig. ) BXien^ng this 
mode of proceeding is, that the party who institutes it must 
be willing, if required, to stake his life in support of his 
accusation." 

The court having expressed its unanimous opinion against 
the demurrer, and in favor cf the battel, the parties consented 
to stay judgment on the appeal, and that the appellee be dis- 
charged. Thereupon Thornton was handed over to the Crown 
side of the court, arraigned on the appeal at the suit of the 
King, pleaded ^'autrefois acquit^'' and was discharged upon 
admissicHd of the Attorney General that the plea was true. 

Between the dates of De Anesty vs. De Francheville and 
Ashford vs. Thornton, more than twenty generations of English- 
men lived under the rule of the common law. The unwritten 
common law pursued its uneven course for nearly seven hun- 
dred years, applying "the simple standard of justice" in the exe- 
cution of the writ " de heretico comburendo^*' banging witches, 
absolving the bigamist Duchess of Kingston and other crimi- 
nals, by benefit of clergy, delivering some debtors by wager of 
law, and imprisoning others in filthy prisons, refusing the right 
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of counsel and of cross-examination, and of testimony by the 
accused in criminal prosecutions, and in civil cases solving quid- 
dies like that of which Shakspeare makes such delicious fun in 
Hamlet, and which Lord Chief Justice Dyer and his associates 
seriously debated in the case of Hales vs. Pettit, Plowden 253, 
viz. : whether Sir James Hales killed himself while still living 
or after death, unrelieved in its steady progress towards its 
present condition, described by M. Pollock as '' Chaos tempered 
by Fisher's Digest," which we may on this side the Atlantic 
rightly name, "Darkness obscured by the selections called 
American Reports;'* unrelieved except by the intervention of 
injunctions in equity, by acts of Parliament, and the genius of 
a single constructive mind, William Murray, Lord Mans- 
field. The unwritten law has no power, absolutely none, with- 
out extrinsic aid to cleanse itself, to deposit sediment, or throw 
off lees. It embalms errors as readily as truths, and enshrines 
its blunders as gods. As to the case of Ashford vs. Thornton, 
we read with pleasure that in 1819, at the first session of Par- 
liament, appeals of murder and wager of battel were abolished ; 
and both these methods of applying the simple standard of 
justice to the circumstances of cases ceased to exist, by act of 
the legislature, not of the courts. 

Schiller, with the sublime insight of a seer, prophet as well 
as bard, states the value of written law finely in the remon- 
strance addressed by the aged warrior, Octavio Piccolomini, to 
his son. Max. With the ardor of youth. Max had protested : 

<' But in the field. 
Aye, there the present being makes itself felt. 
The personal must command, the actual eye 
Examine. If to be the chieftain asks 
All that is great in nature, let it be 
Likewise his privilege to move and act 
In all the correspondence of greatness. 
The oracle within him, that which lives, 
He must invoke and question,-^not dead books, 
Not ordinances, not mould rotted papers. 
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Octavio Piccolomini, responds : 

*^ My son, of those old narrow ordinances 
Let us not hold too lightly. They are weights 
Of priceless value, which oppressed mankind 
Tied to the volatile will of their oppressors. 
For always formidable was the league 
And partnership of free power with free will. 
The way of ancient ordinance, though it winds, 
Is yet no devious way. Straight forward goes 
The lightning's path, and straight the fearful path 
Of the cannon ball. Direct it flies and rapid, 
Shattering that it may reach, and shattering what it reaches. 
My son ! the road the human being travels, 
That on which blessing comes and goes, doth follow 
The river's course, the valleys playful windings. 
Curves round the cornfield aod the hill of vines, 
Honoring the holy bounds of property I 
And thus secure, though late, leads to its end." 

Sir William Blackstone tells us that municipal law is, " a 
rule of civil conduct, prescribed by the supreme power in the 
state, commanding what is right and prohibiting what is 
wrong." 

This truly describes the ideal system — ^law as it ought to be, 
rules ascertained, fixed and certain, with no other ambiguity 
than necessarily attends the use of language, or results from 
the want of prevision of its authors ; it describes law codified 
and written, open to change when necessity demands ; law 
found in a book, not in a fog, or well, whether of the judicial 
mind, or other ; rules of civil conduct required by the customs 
of the present, not the past, constructed by sages in advance 
of, and to prevent controversies, "commanding what is right, 
and forbidding what is wrong." 

How far does this famous sentence describe ''the unwritten 
law bound by no rigid form of words," whose blessings we 
enjoy to-day ? Much as a planet resembles a nebula, as the 
definite bears the image of the indefinite, as the known reflects 
the lineaments of the unknown, as the crystal discloses the 
parentage of the flux. 
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Can anything be more unjust than to hold a well-meaning, 
law-abiding and honest citizen to consequences resulting from 
ascribing a meaning and purpose to action which be could not 
have foreseen ? It is the very essence of equity in the social 
state that men should know what they are commanded to do 
and to desist. Blackstone also says : 

^^ It is requisite that this resolution be notified to the people 
who are to obey it. But the manner in which this notifi- 
cation is to be made, is matter of very great indifierence. It 
may be notified by universal tradition and long practice, which 
supposes a previous publication, and is the case of the common 
law of England. It may be notified viva voce, by officers ap- 
pointed for that purpose, as is done with regard to proclama- 
tions, and such acts of Parliament as are appointed to be 
publicly read in churches and other assemblies. It may, 
lastly, be notified by writing, printing, or the like, which is 
the general course taken with all our acts of Parliament. Yet, 
whatever way is made use of, it is incumbent on the pro- 
mulgators to do it in the most public and perspicuous manner; 
not like Caligula, who (according to Dio Cassius), wrote his 
laws in a very small character, and huiig them upon high 
pillars, the more effectually to ensnare the people." 

To punish action that was. forbidden in obscure language or 
by doubtful implications, to punish the simple for that which 
only the wise could have known was to be avoided, this, this is 
of the very essence of tyranny. Above all other requisites of 
just laws, they must be capable of being understood and 
known in advance. This, indeed, is involved in Blackstone's 
word "prescribed." He who unconsciously offends, may be 
guilty of want of due endeavor to know; but, if, with all 
diligence, he could not have learned his social duty, society, 
in punishing him, is more guilty than he, and better deserves 
to bear the burden. To such no mandate has been prescribed. 

Let us admit the difficulties which inhere in the nature of 
the subject. Language, the medium of communication from 
society to the citizen, is not a perfect instrument, and legis- 
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lators are often far from being scholars, capable of using it as 
an arm of precision. Nor is the gift of prophecy youchsafcd 
to the lawmaker. Novel and surprising situations may con- 
front citizen and the judge, which the " Sovereign power in 
the State " has failed to anticipate. 

These and other difficulties are, however, not impossibilities. 
To suggest them is only to say, ^^ This is a world, not a par- 
adise." And even if they relieve society from the duty of 
providing codes of universal application, of scope sufficient to 
meet every change and phase of a complex civilization, of pur- 
pose so clear as to ensure against mistake, if this ideal be con- 
fessed impossible, nevertheless it is still of the highest import- 
ance, it is society's most urgent duty to reduce the chance of 
uncertainty to a minimum. This is not done, rather is shunned 
by leaving the law undefined, hiding its rules, and calling 
them the "unwritten law." 

It is a mockery of justice to say to the unoffending citizen : 
" The law applicable to your case had not been expounded, but 
it existed.. It was unfortunate for you that your action had to 
precede its exposition by the courts, more unfortunate still fi>r 
you if it were your action which provoked such exposition, 
and if at your expense the true rule were first judicially 
•pumped from the well where the truth of the unwritten law is 
rSupposed to dwell, and so " prescribed to others." 

In More*s Utopia, that legacy of wise and lofty thoughts, 
left by the great Martyr Chancellor, the citizens of the ideal 
-commonwealth are described as having : — 

^^But few laws, and such is their Constitution that they 
need not many. They very much condemn other nations 
whose laws, together with the commentaries on them swell up 
to so many volumes; for they think it an unreasonable thing 
to oblige men to obey a body of laws that are both of such it 
bulk, and sd dark as not to be read and understood by every 
one of the subjects. * * * Every one of them is skilled 
iin the law, for as it is a very short study, so the plainest 
•'meaning of which* wjords . are capable ;is lalways. the. sense of 



242 ANNUAL ADDRESS, 

their laws. And they argue thus : All laws are promulgated 
for this end, that every man may know his duty ; and, there- 
fore, the plainest and most obvious sense of the words is that 
which ought to be put upon them ; since a more refined ex- 
position cannot be easily comprehended, and would only serve 
to make the laws become useless to the greater part of man- 
kind^ and especially to those who need most the direction of 
them ; for it is all one, not to make a law at all, or to couch 
it in such terms that, without a quick apprehension, and much 
study a man cannot find out the meaning of it/' 

Surely it is now as easy to combine the wisdom of the 
wisest, the learning of the most studious, the experience of 
the busiest, and to confide to a body of lawyers thus con- 
stituted, the task of composing, proposing, endeavoring to 
prescribe in set and certain terms all the laws, the need of 
which this generation can now anticipate, as to leave them to 
dribble out drop by drop from the courts of thirty-eight states, 
the territories, and the Federal judiciary through a long course 
of years. When we consider how much one man has done to 
this end, that two states have accepted his work, and profess 
satisfaction in its results, why should we abandon the work as 
if hopeless ? 

But codification is not our whole present necessity. If suc- 
-cessful, the code will reduce to written and definite shape, 
incapable of misunderstanding, except so far as the ambiguity 
of language may require, the body of laws relating to the pri- 
vate rights and duties of the citizen. It takes no note of pub- 
lic rights and duties. These are supposed to be codified 
already. But " eternal vigilance is the price of liberty," and 
no advocate of the code, however sanguine, has ever claimed 
that it could be made perfect, or free from that necessity which 
attaches to all things mundane, viz. : the need of repairs. 

Our fathers sought to protect our liberties and define our 

^ivil rights by the adoption of written constitutions. But of 

what value is the protection afibrded by these high and solemn 

x>rdinances of fundamental right, if by the exaggeration of the 
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general grant of legislative power, its amplification under the 
new theory of "inherent sovereignty'* and the expansive 
power of police regulation, applied in Munn vs. Illinois, 
Mingler V8, Kansas, and Powell vs. Pennsylvania to the state, 
and in the legal tender cases to the Federal Government, 
coupled with the reduction to a minimum of each limitation or 
article of inhibitive protection, our state legislatures, and the 
Federal Congress, become endowed with the omnipotence of 
the English Parliament. How this will work, two modern 
instances prove. Not ten years have passed since a British 
Government, called liberal, imprisoned, as so-called "suspects," 
seven hundred of the best men in Ireland, among them the 
Parliamentary leaders of the people, without accusation, with- 
out trial, without habeas corpu^y without other means of deliv- 
erance for the innocent, except supplication to the executive, 
without duration of durance, other than the limit of the exist- 
ence of tlie law. And at this very moment, John Dillon, than 
whom, by the admission of his political antagonists themselves, 
no more pure and lofty spirit has enriched the annals of his 
native land since the death of Robert Emmet, languishes in 
the hospital of Duncan jail, condemned to prison for a term 
not to expire until December next, for words, which when 
spoken, violated no law, and became illegal only by subsequent 
executive and legislative action. And this is the land whose 
abhorrent and barbarous customs farnish the basis of our 
unwritten law ! From such outrages, the written constitutions 
of every state and of the United States ought to secure us 
effectually, and will, unless frittered away by exposition, the 
peculiar danger to which all written law is exposed. 

That the work of committing the body of the law to written 
form may be trusted to the present generation, seems to be 
plain. I claim for the Bar of this day equality with that of 
any prior time. It is true that the age of forensic eloquence 
has measurably passed, both in the United States and England. 
This is a generation devoted to business, of persuasion by 
plain statement, unassisted by rhetorical decoration. Leaving 
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the XJnited States out of consideration, as involving compar- 
isons of the powers of friends living and dead, who can set 
sidebjside the eloquence of Erskine in his greatest achievements, 
with the argument of Sir Alexander James Gockbum in the 
Palmer case, or the opening of Sir Henry James in the Lefroy 
case, without feeling that the advantage is vastly in favor of 
the latter ? And the work of making statutes, of prescribing 
regulations, of fixing rules for conduct, does not call for foren- 
sic eloquence, but for precisely the talents which the Bar of 
to-day possess : clear conceptions and logical order, therefore 
persuasive conclusions. 

If we admit that the great work of codification has not yet 
been properly done, let us, instead of finding fault with Mr. 
Field and his colleagues, seek to improve upon their labors, 
and to present hetter formulce. Certainly, when in the future 
decisions shall be made afiecting private rights, they will be in 
some form or other, and the duty of this generation is to antic- 
ipate such form, and present it in advance. This is all. If 
we must confess that the Bar of to-day is not equal to that of 
Justinian's age, not equal to Tribonian and his associates, that 
Mr. Field's work is premature or inadequate, and that to 
another generation must be committed the task of securing us 
against the dangers of ^ inherent sovereignty " in public law, 
and the unwritten in private law, let us devote ourselves to the 
work of improving the education of our legal successors. Upon 
this we can all agree. 

There is no excuse for admitting to the practice of the law 
any man not adequately prepared for the work. Let law 
schools abound, and private preceptors be treated as adjuncts. 
.Require competent knowledge not only of our own tongue, but 
also of the language which forms its basis ; require competent 
knowledge of the laws and systems of the great Empire, in 
which that language was in daily use; require competent 
knowledge of the history of that empire, the development of 
its civilizations, as well as of the nations speaking the English 
tongue, wh<»e children we are. Widen the horizon of legal 



GEORGE HOADLT. 245 

yision. Give to the lawyer before he becomes so pushed with 
the affairs of clients, as to be debarred by the exigencies of 
life &om study of all except the cases which happen to come 
to him — give to the legal student, the amplest and fullest 
opportunities to survey, not merely the historical data which 
precede our age and are the basis of our system, but others 
which constitute the foundations of other civilizations worthy 
of being considered with our own. Wage implacable war 
against ignorance ; forgive no man who attempts to come to the 
Bar without an adequate equipment, derived not merely from 
study of the statutes and the laws of his own country, but from 
a general survey, at least, of those of other lands. Lift up the 
standard, increase the term of study, and be steadfast in exact- 
ing from the student the bestowal of time and labor in study. 
Four things are required of all generations of American law- 
yers : integrity, industry, learning, faculty. 

The first and second of these are at the command of all ; 
industry will bring learning, but God only can give power, fac- 
ulty, genius. This seems to be allotted to every people and 
generation, according, at least, to their deserts. We may, there- 
fore, await the future in serene confidence, that if by honest 
labor we do our part. He who giveth the increase will not with- 
hold from us and our successors that vital spark which shall 
animate our and their corporate work, and make it productive 
of blessings to generations. 
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Oongre»$ional Power over Inter-state Oommeree. 

t 

The clauses of the Constitution which relate to this question 
are the following : 

Art. I., § 8. — "The Congress shall have power to lay and 
collect taxes, duties, imposts, and excises, to pay the debts 
KnApnyvide for the common defence and general welfare of the 
United States ; but all duties, imposts, and excises shall be 
uniform throughout the United States." 

"To borrow money on the credit of the United States." 

" To regulate commerce with foreign nations, and amxmg the 
several states, and with the Indian tribes." 

" To make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers, and all other 
powers vested by this Constitution in the government of the 
United States, or in any department or oflScer thereof." 

The first two of these clauses relate to revenue ; the third to 
commerce, foreign, Indian and inter-state. 

Let us consider first the general scope of the terms used — 
" To regulate commerce." 

The question is not, what may aflFect, and thus be a 
quasi regulation of commerce, but what meaning was embraced 
by these words in the minds of the convention which proposed, 
and of the states which ratified, the Constitution ? 

(247) 



248 CONGRESSIONAL POWER OVER INTER-STATE COMMERCE. 

Much aid, I apprehend, may be had in this discussion from 
considering the historic relations of the states to the subject 
matter of this grant of power. 

I think it will be found that the regulation of commerce did 
not include a power of taxation in any form. The tax power 
was put into one clause, the commerce power into another and 
distinct one. The former was granted for revenue purposes ; 
the latter for the regulation of foreign, Indian and inter-state 
commerce. A tax or duty may affect commerce incidentally, 
but it is a power granted for the public revenue. A regulation 
of commerce is directed only to commerce as its object, and 
does not include the tax power. The fact that the duty on the 
objects of foreign commerce may restrict commerce, and thus 
in a popular sense regulate it, has given rise to the confusion 
of the tax with the commercial power, in construing these 
clauses of the Constitution. 

The Constitution divorces these powers, and construction 
must not confound them. 

In support of this position, I will briefly summarize the rela^ 
tions of the colonies to this distinction between the tax and the 
commerce power. 

It may be affirmed as an undisputed fact, that Virginia, 
Massachusetts and the other colonies, in their early legislation, 
asserted the exclusive power of taxation for each colony, while 
allowing to Great Britain the power to regulate commerce. 

In 1652, a treaty was made between the Commonwealth of 
England and Virginia, by which it was stipulated, " that Vir- 
ginia shall be free from all taxes, customs and impositions what- 
soever, and none to be imposed on them without consent of the 
Grand Assembly." 

By another article of this treaty, it was stipulated '' that the 
people of Virginia have free trade as the people of England 
do enjoy to all places and with all nations, according to the 
1^8 of that Commonwealth '* — that is, England. 

Richard Bland in his '' Inquiry into the Bights of the British 
Colonies *' (1766), refers to the act of 25 Charles II. by which 
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the trade of the colonies wad restricted to British bottoms, and 
a tax was laid on goods passing from one to another colony. 
He says Virginia sent agents to England to protest against this 
tax, and that the King declared that no impositions or taxes 
should be laid on the colonies but by the consent of their 
general assembly, and a charter was ordered to issue to secure 
this right. 

James Otis in his pamphlet on ^^ The Rights of the British 
Colonies" (1766), maintains the same distinction, and that a 
tax on trade was as void as a tax on land. 

It is true, that John Dickinson in the Farmer's Letters, more 
conservative than these, concedes the right to tax trade, if 
bona fide intended to regulate commerce ; but he admitted the 
practical difficulty in distinguishing the tax for revenue 6com 
the tax to regulate trade. 

In the famous resolutions of the period, the denial to tax in 
every form was asserted, with the acquiesence in the regulaticm 
of trade without tax. 

Thus in the well-considered Declaration of Rights by the 
first Continental Congress, October 14, 1774, we find this 
emphatic statement (1 Journal Cong., p. 28) : 



<. 



'^Resolved 4, That the foundation of English liberty, and of 
all free government, is a right in the people to participate in 
their legislative council ; and as the English colonists are not 
represented, and from their local and other circumstances can- 
not properly be represented in the British Parliament, they 
are entitled to a free and exclusive power of legislation in their 
several provincial legislatures^ where their right of representa- 
tion can alone be preserved^ in all cases of taxation and internal 
polity^ subject only to the negative of their sovereign, in such 
manner as has been heretofore used and accustomed. But, 
from the necessity of the case, and a regard to the mutual 
interest of both countries, we cheerfully consent to the opera- 
tion of such acts of the British Parliament, as are bona fide ^ 
restrained to the regulation of our external commerce^ for the 
purpose of securing the commerical advantages of the whole 
empire to the mother country, and the commercial benefits of 
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its respective members ; . excluding every idea of taxation 
internal or external, for raising a revenue on the subjects in 
America, without their consent," 



This resolution was not passed unanimously, because in 
deference to the views of some members, the concession of the 
commercial power to Parliament was made, which many 
members denied. But this concession was united with a 
repudiation of the power of internal and external taxation, 
which embraced duties as well as property taxes, stamp 
taxes, etc. 

On the 20th of October, 1774 (1 Journal Cong,, p. 34), 
the members of Congress signed the plan of association, by 
which commercial rules were adopted for non-importation and 
non-exportation from or to the mother country, including a 
total discontinuance of the slave trade, which last was thus 
early included, as it is well to note, within the idea of the 
regulation of the foreign commerce of the United Colonies. 

This association was sanctioned by the several colonies — and 
long continued in force — though Congress under it never exer- 
cised or claimed any power to tax commerce or anything 
within the colonies, thus distinguishing clearly the commercial 
and tax powers on the threshold of the Revolution. 

It is needless to do more than to state, that until the Articles 
of Confederation were adopted by the states, March 1, 1781, 
Congress had no power to tax at all, and only exercised the 
commercial power, a^ just shown, by the acquiescence and con- 
current assent of the several colonies. 

When these articles were adopted. Congress still had no 
power of taxation in any form, nor any commercial power, but 
had the power (Art. IX.) to make treaties, " provided that no 
treaty of commerce shall be made whereby the legislative 
power of the respective states shall be restrained from impos- 
ing such imposts and duties on foreigners as their own people 
are subjected to, or from prohibiting the exportation or impor- 
tation of any species of goods or commodities whatsoever.*' 
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But Congress was vested, by the same Article, with the 
power of '^ regulating the trade and managing all affairs with 
the Indians not members of any of the states.** 

From the action of Congress under this power to regulate 
trade with the Indians, we may gather some light upon the 
meaning attached to these words, then, and thus inferentially, 
when transferred to the Constitution of 1789. 

An ordinance was passed by Congress under this clause 
August 7, 1786 (11 Journal of Cong. 126), which prohibit- 
ed all trading with Indians, except by citizens of the United 
States, and by them only under a license to do so. Thus pro- 
hibition and restriction were regarded as regulations of trade ; 
but no tax or duty was imposed, except a license fee from the 
trader, and a bond was required of him for observance of the 
regulations of Congress. Traveling into or through the Indian 
territory by persons, was only allowed on permits, etc. 

Thus Congress interpreted the words " to regulate trade with 
the Indians,* 'as including power to prohibit and license it under 
rules, and to prohibit and restrict the travel of persons into 
Indian territory ; but with no claim of power to tax or lay a 
duty upon such trade or persons. 

Similar restrictions as to travel were imposed on the Indians 
by resolutions passed July 18, 1787 (12 Journal Cong. 66). 

The laws of Congress under the Constitution of 1789, have 
gone to the same extent, and have received judicial sanction 
from decisions of the Supreme Court in several cases, in which 
they are held to be "domestic dependent nations,*' and thus 
to stand to the Union as quaBi foreign nations.* 

It is pertinent at this point to refer to the British view of 
these related powers of taxation and commerce. 

Lord North in February, 1775, proposed, by way of concilia- 
tion, to leave to each colony the power to tax for its due pro- 



* American Fur Co. v«. U. S., 2 Peters 358; Worcester vs. Georgia, 6 Id, 
515 ; Cherokee Nation vs. Georgia, b Id,\\ U. S. vs. Holliday, 3 Wall. 
407 ; U. S. vs. 43 Gallons Whiskey, 93 U. S. 188. 
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portion to the common defence, and to forego any taxation of 
the colony by Parliament in such eyent, except a tax or duty 
for the regulation of commerce ; and the net produce of such 
tax or duty was to be carried to the credit of the colony. The 
Act of 18 George III., C. 12 (1778), carried this proposal into 
law. It clearly defined the line between a duty for revenue, 
and one for commercial regulation, making the latter only 
legal where the revenue arising passed into the treasury of the 
only power which was authorized to exact the duty; a 
provision, which no doubt suggested a like one in the Constitu-* 
tion, as to the duties allowed to be levied by the states, to exe- 
cute their inspection laws, the net proceeds of which were to 
go into the Federal Treasury (C. U. S., Art. I., Sec. 10). 

Early in the history of the Union under the Articles of Con- 
federation, two leading defects of the system pressed upon the 
thought of the statesmen of that era— one in the dependence 
of the Union upon the states for its needed revenue, and the 
other in the inability to countervail the hostile commercial 
regulations of foreign powers, as to our trade and navigation 
by some unifonn system. 

These two wants were severally presented to the states by 
Congress, but always with the distinction between them, to 
which I have directed attention. 

As early as February 3, 1781 (before the Articles of Con- 
federation were finally adopted), Congress proposed that the 
states give it power to levy a duty of five per cent, on imports 
to pay the public debt, while it rejected a proposal made at 
same time for power over commerce (7 Journal Cong. 20-21). 

On 18th of April, 1783, Congress proposed again that it 
should be invested with the power to levy duties for revenue 
only (8 Journal Cong. 139). 

Virginia, in December, 1783 (11 Hen. Stat. 1, 313; 12 Id. 
50), looking to the hostile British orders in council of July 2, 
1783, which restricted all our trade to British bottoms, pro- 
posed to give Congress power to counteract this system by 
retaliatory regulations. And Congress April 30, 1784 (9 
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Journal Cong. 182-3), proposed that a very limited power to 
this end be granted for fifteen years. In this there was no 
snggestion of duties, but only regulations as to vessels, which 
should carry the articles of trade. 

See also, 10 Journal Cong. 39-246 ; 11 Id, 31, 168-188- 
190. 

1 Elliott's Deb. 144, 5-7 et spq. 

The history of these movements shows that there was more 
favor, shown to the commercial than to the tax power, and that 
the two were not conjoined, but were always kept distinct. 

An event, local in its character, ripened public opinion for 
the convention of 1787. 

Maryland and Virginia, sister states upon the Potomac and 
the Chesapeake, and friendly rivals for the trade which 
reached the ocean through Cape Charles and Cape Henry, 
met by commissioners at Mount Vernon, March 28, 1785, to 
agree upon a common system of regulations for their mutual 
interests. 

In the compact between these states resulting from this 
meeting, provision was made for their commerce, for the 
erection of light-houses, buoys, etc., at joint expense, for 
respect by each for the ''commercial regulations '* of the other, 
and for the navigation of their several waters by the vessels of 
the other. This was a system of regulations of commerce 
between two states of the Union (12 Hen. Stat. 50-55). 

It was this event and this compact which suggested to 
Maryland to propose a convention to regulate American 
commerce, the commerce of all the states. 

Mr. Madison took advantage of this proposal, and offered a 
resolution in the Virginia legislature to appoint commissioners 
to meet those of other states, to take into consideration the 
trade of the United States with a view to enabling Congress to 
adopt uniform regulations for the same. The resolution 
looked only to navigation, and duties on vessels for purposes 
of regulating navigation, the proceeds to go to the state where 
levied (1 Elliott's Deb. 147-9). 
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Five states met at Annapolis, and on a suggestion of New 
Jersey, the convention wrote an address urging a full conven- 
tion to meet in order to adopt such measures as would '* render 
the Constitution of the Federal Government adequate to the 
exigencies of the uiiion " (1 Elliott's Deb. 160 et 8eq.)» 

In the Federal Convention, of 1787, the revenue clause seems 
to have met with no opposition. It was ih Pirikney's plan 
substantially as finally adopted. In Patterson's and Ran- 
dolph's, as in Pinkney's, the commerce clause was kept distinct 
from the tax clause, and though once in proximity, they were 
afterwards separated by the clause "to borrow money, etc." 
(Mad. Papers 730 ; 863-6 et seq.). 

But the commerce clause, though adopted nem. con. (Mad. 
Papers 1343), was linked with a condition which menaced its 
defeat. That condition was that "all laws regulating com- 
merce shall require the assent of two-thirds of the members 
present in each house" (See Pinkney's Plan, Art. VI.; 2 
Mad. Papers 741). 

Commerce and navigation were discussed as synonymous. 
No suggestion of taxation as connected with the commercial 
power was made ; that had been the bone of cont/Bntion before 
the revolution between the colonies and Parliament. The 
colonies had insisted on the divorce of these powers ; for if 
under cover of regulating commerce the Parliament could lay 
duties, the colonies gave up their contest against taxation ; and 
80 the ministry of Lord North argued. 

It is palpably obvious that, as in the minds of the conven- 
tion a regulation of commerce required a two-thirds vote to 
pass it, it could not have included the imposition of a duty, 
which only required a majority vote to pass it; for thus, under 
cover of the revenue power, all commerce could have been 
regulated by a majority vote, and the check intended by re- 
quiring the two-thirds vote would have been nugatory. It was 
not in the mind of the convention that the new government it 
created should ever commit a like fraud; upon the charge of 
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which, against the mother country;, the colonies had achieved 
their independence. 

Now, though the condition of the two-thirds vote was finally 
stricken out, yet the insistance and resistance of the two 
parties in respect to it, and its presence in the plan proposed, 
conclusively show that "to regulate commerce" did not 
mean, in the minds of those who used it, to lay taxes and 
duties; because, when first used, it presented the palpable 
contradiction that while it could be carried, as a revenue 
power, by a majority vote, it yet would require the assent of 
two-thirds of each house as a commercial regulation. Had 
the condition been retained, a construction which would in- 
clude taxation under the terms "to regulate commerce," would 
either have made every revenue law operating on foreign trade 
subject to the condition referred to, and would thus have 
obstructed the revenue power, by linking its fate with, by 
including it under the commercial clause, or would have 
allowed Congress to regulate commerce by duties, by a mere 
majority vote, thus evading the restrictive condition proposed. 

But my contention is sustained by the highest judicial 
authority. 

In Gibbons V8, Ogden, 9 Wheat. 1, Marshall, C. J., in an 
argument from which there has been no dissent since, as there 
was none when it was first made, established that the power to 
regulate commerce is wholly distinct from and not inclusive of 
the power to lay duties or taxes ; and Taney, C. J., and Daniel, 
J., in the Passenger Cases, in 7 Howard 502, state the same 
principle. 

A subsequent clause of the Constitution enforces the same 
conclusion. "No preference shall be given by any regulation 
of commerce or revenue to the ports of one state over those 
of another." 

To test this conclusion, suppose the tax power had been 
conferred without that over commerce, or vice versa ; could 
Congress have taxed in order to regulate commerce, or 
regulated commerce by taxing articles of commerce ? In the 
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fkee of the history I have given, I must answer in the negative* 
The grant of both powers was deemed necessary to the exer- 
cise of the one for revenue, and the other for commerce. 

If this conclusion be sound, then the first question I pro- 
pose will be readily answered. 

Can Congress lay a tax or duty on any article or person 
passing from one state to another ; or on inter-state commerce 
in its broadest sense, as including exchange of property, 
intercourse, travel, etc.? 

I answer that Congress cannot tax inter-state trade or 
travel as a regulation of commerce, for it is clearly not in- 
cluded within those terms. 

Nor does this result militate with the statement, often made, 
that a state may not tax inter-state commerce, because such 
tax is void as a regulation of commerce. For though such 
state tax be not in reality a regulation of commerce, it may 
be none the less void, as I shall hereafter show, because it ob- 
structs what the Constitution has made free, or is done in 
violation of the regulations of such commerce by Congress. 

Whether, even if Congress under the meaning of these 
terms could tax commerce, there are not other clauses of the 
Constitution which would negative this meaning as to inter- 
state commerce will be considered hereafter. 

If, then. Congress may not tax commerce under power to 
regulate it, I propound another question: Does the word 
"regulate** involve prohibition? Can Congress by embargo 
or otherwise, in whole or in part, prohibit commerce with 
foreign nations and Indian tribes ? And if so, does it follow 
that Congress may by embargo or otherwise prohibit trade 
among the states ? 

Much controversy has arisen on the point, whether "regu- 
late** means "prohibit.** Looking to the history already 
referred to, I think it must be conceded, that regulate means 
to make rules and establish conditions on which commerce 
shall be conducted, involving checks and restrictions, even to 
the point of prohibition. 
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The language of the Constitution must be construed as 
utterances from the environment of the habits and customs 
existing, the policy prevailing, and the ideas in the minds of 
men at the period it was composed and adopted. Let us 
fairly look at these as aids to Constitutional construction. 

The British regulations of our foreign and inter-colonial 
commerce were restrictive, sometimes prohibitory. The states 
during the Revolution and the Confederation regulated com- 
merce in the same way. Indeed, Art. IX. of the Articles of 
Confederation, declared that no commercial treaty by Congress 
should interfere with the power in the states of ''prohibiting 
the exportation or importation of any species of goods or 
commodities wliatsoever.** The power of Congress to regulate 
trade with the Indians was exercised without objection in 1786 
and 1787, as already shown, by restricting and forbidding trade 
with them except on conditions. The proposals for new 
powers as to commerce with foreign nations, made in 1783, to 
which I have referred, were to the same effect. The laws of 
Congress establishing embargoes since the Constitution of 
1789 have been sustained by judicial decisions. The report 
of Mr. Jefferson as Secretary of State in 1793 (1 Am. St. 
Papers 432 et ieq.\ and the Resolutions of Mr. Madison in 
the House of Representatives in 1793, are to the same effect. 
See, also. Message of President Jefferson (6 Am. St. Papers 67), 
recommending embargo, and the Letter of Secretary Madison 
(7 Am. St. Papers 26) ; and Report to Congress, [Id. p. 76) ; 
and the Proclamation of President Madison, {Id. 213). It is 
noteworthy, that these embargoes were laid not only on ships 
but on exports, for the security of our commerce, not in time 
of war but of peace. 

And I may here note that this commercial embargo on ex- 
ports was laid — though Congress is forbidden to lay a tax 
or duty on exports — thus distinguishing again between the 
tax and commercial powers. 

But does this power to lay embargo on foreign commerce, 
involved in the power to regulate it, extend in like manner 
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to inter-state commerce? This question I reserve for the 
present. 

But what is meant by the word "commerce"? That navi- 
gation, vessels and commodities, while being carried in them 
are objects of this regulating power is beyond doubt, not only 
from the history I have given, but from the settled judgments 
of the Supreme Court since Gibbons vs. Ogden. 

To regulate commerce includes traffic in things, and the 
vehicles by which things are carried ; but does not touch the 
things except as subjects of commerce and carriage. Before 
and after the transittts they are beyond this power of regu- 
lation. Hence, the production and the use of things in the 
terminus a quo et ad quern are not subject to this power, but to 
the law of those termini. 

Another word has been included in this term, about which 
there is more doubt — the word "intercourse." 

This may be of persons as instruments of and as connected 
with commerce in things, or of persons traveling, with no re- 
lations to commerce in things. 

As to the first, I think there can be no reason for not in- 
cluding them within the meaning of the term "commerce." 

But whether they apply to the second has been much de- 
bated in the Passenger cases and in later decisions. 

With every disposition to avoid all needless extension of the 
powfers of Congress, I cannot resist the conclusion, that the 
power over foreign commerce includes the intercourse of per- 
-sons, as well as the traffic in things. 

Under the power to regulate ti*ade with the Indians, the 
prohibition of persons from the Indian territory was ordained 
in 1*786 and in July, 1787, while the Federal Convention was 
in session. That convention gave the same power as to 
foreign nations to Congress which had been given to and was 
^hus exercised by the Confederation as to Indians The power 
over persons had been thus exercised by the colonies and 
states, in their previous history. 
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But the proceedings of the convention of 1787 seem to me 
to be decisive of this question, and I brfefly refer to them. 

On the 6th of August, 1787, a draft of the Constitution 
was reported from a committee, in which was the following 
clause : 

''No tax or duty shall be laid by the legislature on articles 
exported from any state ; nor on the migration or importation 
of such persons as the several states shall think proper to 
admit, nor shall such migration or importation be prohibited/' 

Here is a limit proposed, first to the tax power, and then to 
the commercial power as to such migration or importation ; 
for except as a limit on the commercial power, what meaning 
can be given to the latter clause ? Congress had and could 
have no pretense to prohibit such migration or importation 
except under the commercial power. 

The clause was referred with others to an able committee. 

On the 24th of August (3 Mad. Papers 1415), the clause 
was reported thus : 

The *' migration or importation '* * * " shall not be prohibited 
prior to the year 1800 ; but a tax or duty may be imposed on 
such migration or importation at a rate not exceeding the 
average of the duties laid on imports." 

Mr. Gouverneur Morris remarked on this as a power to tax ' 
free men imported. George Mason replied : " The provision 
as it stands was necessary for the case of convicts, in order to 
prevent the introduction of them '* (3 Mad. Papers 1429- 
1430). 

The latter clause was then amended nem. con. so as to read, 
" But a tax or duty may be imposed on such importation^ not 
exceeding ten dollars for each person.** 

No one can read these proceedings without seeing that the 
power to tax slaves, and not free men, was granted, and to pro- 
hibit migration of free persons as well as importation of slaves, 
was granted after 1808, by clear implication ; the implication 
being under this power to regulate commerce, to prohibit the 
migration of free persons, and to prohibit commerce in slave 
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property. This makes the commercial power mean a power to 
prohibit the migration of persons and the importation of 
things. 

I approach now the questions postponed heretofore, as to the 
effect of these words, when used in respect of inter-state 
commerce. 

Does the clause give Congress power to tax inter-state 
commerce ? To prohibit or restrict it as to things ? To pro- 
hibit or restrict it as to persons ? 

A law is now before Congress to forbid the transportation 
from state to state of convict-made commodities. The Supreme 
Court have held, that a state cannot tax goods or persons of 
another state, or prohibit their ingress, with a statement some- 
times made, that such action is a regulation of commerce, 
which is forbidden to states, but is granted to Congress. Doea 
this involve the inference of a power in Congress to do this, as 
a regulation of commerce and that the states cannot do it, because 
it is such regulation ; and if the states cannot do the thing 
because it is a regulation of commerce, must we conclude that 
Congress may do it because it is such regulation ? And if the 
words "regulate commerce** have this meaning attached to 
them as to foreign and Indis^n commerce, must they have the 
' same meaning as to inter-state commerce ? 

These questions seem to be in prospectu, and I venture 
some suggestions in regard to them. 

The history of the events, which resulted in these provisions, 
shows that the purpose of investing Congress with these powers, 
was far less to enable it to take affirmative action, than to pre- 
vent action by the states. The states by their separate regu- 
lations with foreign countries made themselves rivals, when 
unity between them in counsels was essential to efficient action 
for the general good, against a policy of foreign countries, which 
was hostile to all of them. And inter-state regulations of com- 
merce by each state were calculated to disunite them, while free 
trade between them was the desideratum which would cement 
their union and promote the welfare of all. 
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To vest in the common government of all the power by 
uniform regulations, to counteract the policy of foreign countries, 
hostile alike to all, was a " consummation devoutly to be wished." 
And to make it uniform, it must be exclusive, or be able to 
exclude all local policies of the states. The Congress thus stood 
as the defender of all the states against their common foe. 
And so as to trade with the Indians. 

But when the question of inter-state commerce comes up, 
Congress is an arbiter between equal claimants on its action. 
It can consider none as an enemy, but must treat all as friends. 
It is the trustees for eeatuis q%ie trusty in equal right. The states 
in their inter-state relations prior to 1789 were quaBi strangers 
— certainly so as to commerce. But the Constitution of 1789 
was ordained with the declared purpose *' to form a more perfect 
union ;*' and this was done by the discontinuance of the power 
of the states to regulate commerce inter se, and by investing 
the common government with it, in the interest of a more per- 
fect union. 

A more perfect union than what ? Than that created by the 
Articles of Confederation, in which each state as to commerce 
was alien to every other, while under the new union they were 
to be one, by virtue of a uniform regulation of commerce. 

Is it not reasonable, therefore, to hold, that the same words 
which mean prohibitory embargoes and the like between the 
Union and foreign nations, including Indian tribes, in the com- 
mon interests of all, menaced by a hostile foreign policy, should 
be held to have a new and more restricted meaning, when 
applied to the relations of the states inter se in their family union ? 

And the reason for a different canon of construction for the 
two classes of commerce becomes stronger, when we consider 
that, as to all foreign relations, the states are only known 
through the Federal Government. That Government has charge 
of all intercourse and treaties with foreign nations, makes the 
uniform rules for naturalization of foreigners ; as to all which 
the states are denied the power to act. But as to inter-state 
relations, it is different. They are settled by the Constitution 



262 CONGRESSIONAL POWER OVER INTER-STATE COMMERCE. 

itself. Relations with foreigners are left to the adjustment of 
the Government of the Union. 

Nor is this canon strained by an equity of construction 
beyond the letter of the Constitution. Congress must regulate 
commerce by laws " necessary and proper ** to carry the power 
into effect. I need not dwell on the word *• necessary,** but I 
emphasize the word " proper.'* Proper, in regard to what? In 
regard to the nature of the Union and its purposes ; proper, 
as regards inter-state relations fixed by the Constitution itself. 
"The word means,*' says Judge Story, ^^ bona fide appropri- 
ate.** The word is " at once admonitory and directoiy ** (cited 
by Chase, C. J., 12 Wall. 573). Can it be appropriate to a 
" more perfect union ** between the states, to disunite the states 
by antagonistic commercial regulations between them ? Can 
it be appropriate to the end of " domestic tranquility ** to sow 
seeds of controversy and rivalry between them in their trade 
inter Be f 

When we deem all powers vested in Congress to be trust 
powers, to be used for the states as beneficiaries and as mem- 
bers of one family of commonwealths, to be so used as to pro- 
mote union, and not to create disunion ; to establish harmony 
and peace, and not engender discord and hostility between the 
states, — I think it may be safely predicted that the courts will 
never hold any law of Congress which prohibits, restricts, or 
taxes inter-state commerce to be either necessary or proper as 
a regulation of commerce ; but as a perversion of its trust 
power to the subversion of the fundamental principles of the 
Constitution. 

And this is made more clear by the prohibition to tax 
exports from a state (by judicial construction held to be exports 
to foreign countries). But if Congress can tax an export 
from one state to another, through which alone the former can 
reach a foreign land, this prohibition becomes nugatory. And 
if it is said that the prohibition does not in express terms apply 
to exports from state to state, the answer is, that from the de- 
bates in the convention, it may well be presumed that the 
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prohibition was not made, because no member of the conven- 
tion ever supposed Congress could tax inter-state commerce, 
under the power to regulate it. And this for the reasons 
already urged in the early part of this paper. 

And the same reasoning will apply, in a large degree, to the 
prohibition of the transit of goods or persons from state to 
state. Can it be supposed that Congress can forbid a man or 
a parcel of goods from passing from one side of a street in the 
town of Bristol, which is in Tennessee, to the other side, which 
is in Virginia? If such were destined for a foreign country, 
then an embargo between states would operate as to the state 
from which the goods came, as a foreign embargo, which, unless 
made general as to all the states, would be a regulation of 
commerce, giving a preference to one state over another, con- 
trary to Art. I., Sec. 9, of the Constitution. 

The satisfactory solution of the apparent inconsistency in 
the application of the same words ^^ to regulate commerce,'' to 
foreign and inter-state commerce, is in the fact that other coun- 
tries are foreign to all the states, while the states are not for- 
eign to each other. Regulation against aliens may require 
non-intercourse by all with them, but never can be necessary 
or proper between friends under a common Union. 

I think to obtain the true view of this difficult class of 
questions, may justify me in a more critical analysis of the 
related powers of Congress and the states in respect to them. 

Congress has power to regulate, not persons and things, but 
commerce in them. Quoad the commerce — traffic, intercourse, 
etc.. Congress has clear power. As to the things and persons 
when not in commerce, the states have a clearly reserved 
power. Before things become articles of commerce, inter-state 
or foreign, state power is supreme. After they become such, 
and while they are articles of such commerce, Congress has 
power to exclude state action (Mugler vb. Kansas 123, U. S. 
623, and Bowman vb, R. R. Co., 126 U. S. 495) States leg- 
islate as to things and persons ; Congress only as to inter-state 
and foreign commerce, in the things or persons. 
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This clear, but nice and subtle distinction, is as old as Brown 
V8. Maryland, 12. Wheaton 419, and Gibbons vs. Ogden, 9 
Wheaton 1. 

The boundary line between state and Federal power is set 
up by the Constitution ; the courts have only to find its location, 
and keep up the fence between them. 

Thus, a tax by Congress on the salary of a state judge, was 
held void, because it was not necessary or proper for Congress 
thus to trench upon state autonomy (Collector V8, Day, 11 
Wallace 113). 

So inspection laws of states operate on things before they 
become objects of commerce, and are beyond the reach of Con- 
gressional action (Gibbons vs. Ogden) and cases cited supra. 
Quarantine laws are for state action, and Congress has always 
conformed to them. Commerce stops with the shore ; the 
reception of the articles is determinable by the state, if within 
its power over the health, life and safety of its citizens. 

In the last decided case, (Bowman vs. R. R. Co., supra)j 
Iowa*s right to stop the shipment of goods for transportation 
from Illinois to Iowa, was insisted on. It was denied by the 
court, because Iowa forbad the transitus of an article, while a 
subject of commerce. It was not decided that Iowa might not 
forbid its use or sale, when it reached its terminus and ceased 
to be in commercial transition. When it doffs the commercial 
garb, and dons that of a mere thing of property, it ceases to be 
a subject of commercial regulation by Congress, and becomes a 
subject of state power. As mere property, it is under state 
power. But when it moves towards another state or a foreign 
country, its transitus is under Congressional regulation. 
Unless in its motion it violates the police power of the states. 
Congress guards, guides and protects it to its destination. 
When that is reached, it drops again from the hands of Con- 
gress into the hands, and under the power of the state. 

But here, it may be asked. Can Congress invest by commer- 
cial regulation an article with the quality of property, which 
the state declares shall not have such quality ? Could Con- 
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gress have authorized a slave to be transported into a state 
which makes slavery illegal ? Could Congress authorize dyna- 
mite or gunpowder to be carried in open cars through a state 
which forbids it, because a peril to life and property ? 

Such questions bring into apparent collision the commerce 
power, and the police power of the states. 

The solution may be found in the fact that no commercial 
regulation can be constitutional which is not necessary and 
proper ; and none can be necessary or proper, which exposes to 
disease and death or slavery, the people who live in a state 
under the reservation of its protective power. 

And if it is objected that a state, upon this view, may thus 
transcend the bounds of its power to protect its people, the 
answer is that when the judicial department, whose duty it is 
to keep up the fence between granted and reserved power, finds 
that a state mala fide makes its police power a pretext to regu- 
late or prohibit commerce, or that Congress under the com- 
merce power mala fide invades the reserved police power of 
the state, it shall so adjudge, and maintain in both cases, the 
supreme law of the land, over Congress and the states. 

And this view avoids what, I must with deference say, seems 
to be an inaccurate mode of statement — that a tax on inter- 
state commerce by a state is a regulation, of commerce, and, 
therefore, void, because of the exclusiveness of the power of 
Congress to regulate it. 

And the question may here be asked. Is the delegation of 
power to Congress to regulate commerce an exclusion of any 
such power in the states ? 

In the thirty-second number of the Federalist, and in some 
of the later decisions, it is said this exclusiveness of power in 
Congress is three-fold. 

1. Where in terms it is exclusive, as in regard to legislation 
for the District of Columbia (Art. I., Sec. 8, C. 16). 

2. Where there is grant to Congress and prohibition to 
states of a certain power, as in the case of coining money. 

3. Where the power in the states would be absolutely repug- 
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nant to that in Congress, as in case of uniform laws as to nat- 
uralization, etc. 

There are other cases where power might more appro- 
priately be held by Congress than by the states ; and yet, I 
think, there may be a possession of it by both, until the exercise 
of it by Congress, makes its exercise by the state repugnant. 
Suppose Congress having the power, refuses to establish a 
postal system, to grant patents to inventors, etc., could the 
states not exercise these powers ? And so as to commerce. 
Should Congress make no regulations for trade and navigation, 
for light-houses and the like, would the states be without 
power to do so ? Does a possible capacity to do by Congress, 
without action, divest the states of all capacity to act ? 

The courts have said as to commercial regulations of a local 
character, the states may make them, until Congress acts. 
When it does, it supersedes them. 

It would seem, however, that the true principle is this, and 
that all difficulties may be reconciled by its adoption. 

In the exercise of the police powers, as to health and the 
like, as to bridges, wharves and the like, as to pilotage, etc., 
and as to the removal of obstructions in rivers, bays, etc., the 
state has these powers as a part of its police reservation for 
the life and property of its people engaged in commerce. In 
this, the state only protects the person and property ; it does 
not regulate the transitua. These it may, as we have seen, 
exercise freely and bona fide, so as not to obstruct the free- 
dom of commerce secured by the higher authority of the 
Constitution. To regulate may and should be to help and 
facilitate commerce, not to obstruct it ; and the obstruction, as 
I have insisted, of free commerce between the states es- 
tablished by the Constitution, is not a lawful exercise of the 
power to regulate commerce by Congress, nor of the police 
powers by the states. 

The Constitution makes trade free between the states. No 
power can obstruct it. A state cannot nor can Congress so 
exercise its powers as to do so. Hence, though a tax by a 
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state on inter-state commerce is void, it is so, because it 
obstructs the freedom of that commerce established by the 
Constitution, and not because it is itself a regulation of com- 
merce. It is not such regulation, for if it were, it would 
follow that Congress could tax it, which for reasons already 
urged and hereafter set forth, I deny. 

Light-houses and buoys are held to be within the power to 
regulate commerce. If Congress erected none, could not the 
states do so to help, and not obstruct it ? 

All of these powers so exercised by a state may be un- 
lawful, not because it is excluded from their exercise by the 
grant to Congress of the power to regulate commerce, but 
because in their effect, despite their purpose, they obstruct a 
commerce which the Constitution makes free, or because they 
are repugnant to the actual exercise of the commercial power 
by Congress, which when Constitutional is the supreme law of 
the land. The state tax, like a bridge or obstruction of navi- 
gation, may forbid or restrict a commerce, which the Constitu- 
tion declares shall be free; and such tax, bridge or obstruction 
to inter-state commerce would be equally void, if done by 
Congress. 

It seems, therefore, that in the very nature of this grant, 
and looking to the history and general character, and purposes 
of the Constitution, the words granting the power to regulate 
inter-state commerce must be interpreted in a much more 
restricted sense than when applied to foreign commerce, and 
though Congress may prohibit, and under the revenue clause 
tax foreign commerce, it can do neither as to inter-state com- 
merce. This conclusion is deduced from the terms of the 
clause and its history, and from the nature of the Constitution 
itself. 

But I have reserved until now the consideration of the 
express limitations on the power of Congress to regulate inter- 
state commerce, as well as upon the powers of the states. 
These make more clear, that the normal law of inter-state 
commerce is free trade, established by the Constitution, which 
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fiei£her Congress nor states can destroy or impair, but which 
may be facilitated, promoted and protected under necessary 
and proper regulations. 

I will not dwell upon the impossibility of the required 
uniformity in duties, imposts and excises (Art. I. Sec. 8, 
C. 1), if these were laid by Congress on inter-state commerce, 
which would make them repugnant to this express condition. 

I advert specially to other grounds : 

1. The " immense mass of legislation *' (Gibbons vs. Ogden, 
9 Wheat. 1), which belongs to the state, called police powers, 
for want of a better name, are limitations upon the commercial 
power of Congress. These police powers, as I have endeavored 
to show, are not regulations of commerce. They are distinct 
and different from these. But the regulations of Congress, 
and these police powers spread over the same objects. But 
both may exist without repugnance, and must be made to 
consist in the fair and just efficiency of each. While the 
police powers must not trench upon the regulations of com- 
merce, these must be made to respect the health and other 
police laws of the states. Commerce should flourish, but must 
not carry disease to the people. A state bridge may cross a 
navigable stream, but so as not to obstruct commerce. These 
are all cases not of rival commercial regulations, but the Con- 
stitutional co-existence in consistent force, of the commercial 
power of Congress, and the reserved autonomy of the state, as 
to its internal polity. 

2. If Congress, under power to regulate commerce in a 
river, should obstruct navigation, or forbid or restrict it 
between any two or more states, such action would be in con- 
flict with Art. I. Sec. 9, C. 6, of the Constitution : " No 
preference shall be given by any regulation of commerce or 
revenue to the ports of one state over those of another.** And 
unless like obstructions, prohibition or restraints were imposed 
on all like places in other states, the one in question would be 
unconstitutional. And while " ports ** only are mentioned 
here, because commerce by water was alone in the Constitu- 
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tional mind when the clause was framed, by equitable exten- 
sion as in the Genesee Chief case, it would apply to all trading 
places in the states. To create a bar at the mouth of Elizabeth 
River, and to remove one at the mouth of the Patapsco would 
be a regulation of commerce giving preference to Baltimore 
over Norfolk. To authorize different polariscopes at Boston 
and New York would be a regulation of revenue giving pref- 
erence to one or the other of these ports. 

3. But there is one clause of the Constitution which limits 
Congress as well as the states in all these matters, to which I 
ask special attention. 

Art. IV. Sec. 2, declares: 

^^ The citizens of each state shall be entitled to all privileges 
and immunities of citizens in the several states." 

This is a personal right of the citizen, which neither Con- 
gress or state can abridge. 

To prohibit, restrict or tax the export of the product of a 
citizen of one state into another for use or salef or to pro- 
hibit, restrict or tax the import by a citizen of one state of 
any product from another state ; or the passage from state to 
state of a citizen of either, is a violation of this all embracing 
clause, whether done by Congress or a state. It made citi- 
zenship of any state, a citizenship as to privileges and immunities 
in all. 

And when we refer to the history of its adopidon, the clause 
becomes more important in its reach. 

The fourth of the Articles of Confederation provides : 

Art. IV. The better to secure and perpetuate mutual 
friendship and intercourse among the people of the different 
states in this Union, the free inhabitants of each of these states, 
paupers, vagabonds and fugitives from justice excepted, shall 
be entitled to all privileges and immunities of free citizens in 
the several states ; and the people of each state shall have free 
ingress and regress to and from any other state, and shall 
enjoy therein all the privileges of trade and commerce, subject 
to the same duties, impositions and restrictions as the in- 
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habitants thereof respectively, provided that such restrictions 
shall not extend so far as to prevent the removal of property 
imported into any state, to any other state of which the owner 
is an inhabitant. 

Mr. Madison, in the forty-second number of the Federalist^ 
refers to this article, and indicates very clearly that the words 
" privileges and immunities," retained in this clause of the 
Constitution, were deemed sufficient to include all the special 
privileges of trade, etc., which were embodied in this fourth 
article of the Confederation. 

And of this there can be no reasonable doubt ; for as the 
present Union was declared in the Preamble to the Constitu- 
tion to be " more perfect" than the Confederation, we cannot 
but interpret the inter-communication of citizenship as com- 
plete, at least, under the present as under the former Union, 
and give as broad a meaning to the article of the Constitution, 
as would be attached to the article of the Confederation. If 
so, the free ingress and regress to and from one state to another, 
the same privileges of trade and commerce, and the same right 
to removal of one's property, secured under the Confederation, 
are among the ^^ privileges and immunities" named in the 
present Constitution (see language of Taney, C. J., in Passen- 
ger Cases, 7 How. 493). 

Mr. Justice Washington in Corfield vs. Coryell (4 Wash. C. C. 
•371), has defined these words in language, which has been 
accepted ever since with judicial approval. They are intended 
to embrace rights fundamental in their nature, such as ^' belong 
of right to the citizens of all free governments;" to secure 
"protection by the Government, with the right to acquire and 
possess property of every kind, and to pursue and obtain hap- 
piness and safety." I may refer, also, to the language of Mr. 
Justice Field in Paul V9. Virginia, 8 Wall. 180, and of Mr. 
Justice Miller in the Slaughter House cases, 16 Wall. 36. 

It is true, that this clause only applies to citizens, and it 
may be doubted whether they would forbid Congress to act on 
the transitics of aliens and their property from state to state. 
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Still, it would seem, that the same protection would extend to 
alien friends sojourning and resident in the states, especially 
in view of the other considerations mentioned in an early part 
of this paper. 

It is proper here to note that, while Congress may not tax or 
prohibit interrState trade or intercourse, it may regulate it for 
the protection of persons and property in transitu. What 
vessels, what vehicles, and under what conditions, for the pro- 
tection and welfare of commerce, is proper. Thus Congress 
has under this power restricted inter-state trade by water to 
American bottoms. 

I' may add, that the rights of citizenship of the United States 
secured by the Fourteenth Amendment go very far to confirm 
and emphasize the conclusions already reached. But I will 
not pause to consider it fully. 

I now advance to another question. 

It has been decided in several cases, that the migration of 
persons from foreign countries is under this commercial power 
of Congress, and cannot be affected by the states. It has not 
been decided, however, that the transitvs being ended, the 
state is bound to retain those whom the Congressional regula- 
tion may admit. It may be conceded, that Congress, in the 
name of all the states, may exclude those whom some one 
state would admit ; but it may be doubted whether Congress 
may force an entrance to a state of foreigners, whom the state 
forbids. 

This presents another phase of the conflict, which so often 
arises between the commercial and the police powers. It 
belongs to the foreign commerce clause, and is only incident- 
ally involved in that relating to inter-state commerce. 

But I may venture to say, that this, as other like conflicts 
already referred to, may be solved on like principles. While 
migration, the transitus of the person, is under Congressional 
power, and not controllable by the state ; yet who and what 
character of persons (not being citizens), shall dwell in a state 
and be a part of its society, is a question of internal polity. 
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the regulation of which belongs to the state as a reserved power. 
It may, therefore, by bona fide police legislation, exclude pau- 
pers and those who are diseased morally, or physically from 
residence in the state. 

Be this a« it may, has Congress, under the power to regu- 
late commerce among the states, any power to force upon a 
state persons (not citizens) migrating from another state, whom 
the former state repels ; or to forbid such migration into a state 
which she may permit or invite ? In former times, could Con- 
gress have compelled states to admit slaves or negroes from 
other states, or forbidden the inter-state slave trade, or the 
migration of slaves into states which allowed or invited it ? 

In Groves vs. Slaughter, 15 Pet. 449, this question was much 
considered, but was not decided ; but the better opinion seemed 
to be, that while Congress could not prohibit the inter-state 
slave trade or migration, it could not force slavery into the 
society of a state which repelled and forbade it. 

But this left the question unsolved, whether a state could 
forbid the passage in transitu of slaves destined for one slave 
state and moving from another — a question raised, but not 
decided in the Supreme Court, in the celebrated Lemmon 
Slave case in New York. 

I may venture to say, and without reference to that source 
of angry controversy, that property in transitu from one state 
to another through a third, could not be obstructed by the 
laws of the latter ; and this seems to be involved in many of 
the later decisions of the Supreme Court. The state cannot 
obstruct the transitus — ^for that is commerce ; but it may leg- 
islate on the thing or person when its transitus being ended, 
it remains within its borders. 

This inter-state commerce power, which was originally only 
or chiefly applicable to the trade upon the water-ways of the 
Union, not only to those, which in their course passed through 
more than one state, but to those wholly within any state, 
upon whicfi foreign and inter-state trade could find ingress 
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or egress, has come in our day to adapt itself to those great 
railway lines of transit and transportation of which our fath- 
ers never dreamed. And as the intercourse of men engaged 
in commerce involve travel and transport ; so when the tele- 
graph became the carrier of thoughts and contracts con- 
nected with traffic and intercourse, the courts have expanded 
the meaning of the Constitutional terms to meet these new 
methods of commerce, which an advanced civilization has 
created for the intercourse of men. 

And, at this point, permit me to commend to the attention 
of the Association the question, How far the power of Con- 
gress extends to the regulation of those important instruments 
of commerce which pass under the general name of commer- 
cial paper? 

They, when made between parties in different states, are 
closely related to inter-state commerce. They are parts of 
commercial intercourse, as much so as contracts and communi- 
cations by telegraph. Indeed, they are more so, for they are 
means whereby moneys are withdrawn from one state to an- 
other. They are media of exchange; and if exchange or 
traffic in products constitutes commerce, as is undoubted, are 
not bills drawn or notes given between citizens of different 
states in payment of goods sold by one to the other as much 
a part of inter-state commerce as is the sale of the goods ? 

If this be so, a question which has been presented to the 
Judiciary Committee of the House of Representatives when I 
was a member of it, may well engage the attention of the Bar 
of the Union, to digest a system of international and inter- 
state commercial law which shall be uniform throughout the 
country. 

One other question I desire to present to the Association : 

Has Congress power, under this clause, to improve rivers 
and harbors, lakes and bays ? 

Despite the doubts which formerly existed, I am satisfied, 
from the history of this clause of the Constitution, that the 
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existence of this power may be established, as well as its limi- 
tations ascertained and defined. 

The compact between Maryland and Virginia to which I 
have referred, shows satisfactorily that light-houses, buoys and 
the like, the improvement of the navigation of rivers and bays, 
as well as the rules as to vessels employed in commerce, and 
their entry, registry, etc., were deemed regulations of com- 
merce between these states in 1786. I have shown that that 
compact suggested the Annapolis Convention, which was cama 
causans of the Federal Convention of 1787, called to do the 
thing for American commerce which that compact did for the 
two states bordering on the Chesapeake and Potomac. 

The power to regulate commerce was given to enable Con- 
gress, out of a common treasury, to do for all what would 
otherwise be a local burthen for a common good. Local power 
was left to do a local good by local burden. But the general 
power was given by general burden to do a general good. All 
contribute for the benefit of all, leaving to each to attain its 
particular benefit by its local means. In all this, we recog- 
nize the genius of our Federal system. For one to bear a bur- 
den for all is as oppressive as for all to bear the burden for 
^ne. Each bears the burden for its own separate welfare, and 
;all for the general good. 

Mr. Madison, in his valuable debates of the convention of 
1787, reports its proceedings (3 Mad. Papers 1576-7 and 
accord Journal of Convention 373) on the 14th of September 
(three days before adjournment), and a motion of Dr. Franklin 
after the words "post roads '' to insert "to provide for cutting 
canals where deemed necessary." Sherman objected that the 
burden would fall on all and the benefit be local. After full 
debate it was rejected. Ayes, 3 states ; Nays, 7 states. 

On the 15th of September (3 Mad. Papers 1585) when 
McHenry and Carroll, Maryland, moved that no state be re- 
rstrained from laying tonnage duties for the purpose of clearing 
harbors and erecting light-houses^ their motion, on debate, 
Elbowing that this was intended to be included in the power of 
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Congress to regulate commerce, was modified so as to forbid 
tonnage duties to the states without the consent of Congress. 

This shows, satisfactorily, that for foreign and inter-state 
commerce, Congress was intended to clear harbors and erect 
light-houses, while as to artificial avenues of trade, like canals, 
the power was denied. 

I have in my possession an original letter of Mr. Madison's 
to my father dated in 1817, in which he obviously refers to 
Dr. Franklin's rejected motion as conclusive of the purpose of 
the Constitution not to include under the commercial power 
that for making roads and canals.* 

*NoTE. — ^Upon the suggestion of a gentleman upon the floor of the 
Association, which was concurred in generally, I append the letter of Mr. 
Madison, referred to in the text, as a fine specimen of the delicacy and 
tact with which he assumed antagonism to the views of his correspondent, 
while conceding to him the merit of ability and patriotic purpose. 

Henry St. George Tucker was a member of the committee of the House of 
Representatives on roads and canals, and in his report upon argument as 
well as precedents, he asserted the power of Congress to engage in internal 
improvements with the consent of the states in and through which they 
were to be constructed. It appears from this letter of Mr. Madison that 
Mr. Tucker sent a copy of his report with a letter to Mr. Madison, to 
which Mr. Madison replied in the following letter. 

The author of the report was my honored father, and I found this letter 
among his papers after his death. He was in Congress from 1816 to 1819, 
and afterwards was president of the Court of Appeals of Virginia from 
1831 to 1841, and subsequently Professor of Law in the University of Vir- 
ginia. He died in 1848. 

MoNTFELUEB, Dec 23d, 1817. 

Dear Sir : — ^I have received your favor of the 18th, inclosing the report 
on the questions of roads and canals. 

I respect too much the right and the duty of the representatives of the 
people to examine for themselves the merits of the questions before them, 
and am too conscious of my own fallibility to view the most rigid and 
critical examination of the particular question referred to your committee 
with any other feeling than a solicitude for a result favorable to truth and 
the public good. 

I am not unaware that my belief, not to say knowledge, of the views of 
those who proposed the Constitution, and what is of more importance, my 
deep impression of the views of those who bestowed on it the stamp of 
authority, may influence my interpretation of the instrument. On the 
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This power as to rivers, etc., includes rivers wholly in a 
state, but out of or into which inter-state or foreign commerce 
may go. The power follows the commerce, removes obstruct- 
ions from it, but can place none in the way of a free com- 
merce, along the paths which nature has opened for the enter- 
prises of men. The power to make artificial channels for 
trade is for each state. 

All natural and artificial channels over which foreign and 
inter-state commerce will pass, are under the regulating power 
of Congress to prevent obstructions and to facilitate freedom 
of travel and transport by fair, equal and liberal regulations. 

As no state can obstruct these avenues and channels of 
trade, so it can create no public carrier, personal or corporate, 
who can do what the state cannot do. For this reason all 
vessels, railway vehicles, telegraphs or other public agencies 
for the conduct of foreign and inter-state commerce, are sub- 
ject to such supervision as Congress has created in the inter- 
state commission bill, intended to keep open the highways of 
travel and trade, free from all impediments which states or 
their public agencies can throw in their path. This great 
power conferred for good, as I have shown, can never be used 



other hand, it is not impossible that those who consult the instrument 
without the danger of that bias, may be exposed to an equal one, in the 
anxiety to find in its text an authority for a particular measure of great 
apparent utility. 

I must pray you, my dear sir, to be assured that altho' I cannot concur 
in the latitude of construction taken in the report, or in the principle that 
the consent of the slates, even of a single one, can enlarge the jurisdiction 
of the general gov't ; or in the force and extent allowed to precedents and 
analogies introduced 'into the report, I do not permit this difference of 
opinion to diminish my esteem for the talents, or my confidence in the 
motives of its author. I am far more disposed to acknowledge my thank- 
falness for the polite attention shown in forwarding the document, and 
for the friendly expressions which accompanied it. Be pleased to accept 
a sincere return of them. 

H. St. G. Tucker. James Madison. 
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by Congress as a sword to destroy commerce, for it is only 
given as a shield for its defence. 

If this power over commerce be limited to foreign and inter- 
state trade as I have indicated, and shall stop at the confines 
of the police power of the states — if it will conserve freedom 
of trade and intercourse, and not destroy it — ^it will be, as it 
was designed to be, not only a cement to the Union, but the 
most beneficent power for the promotion of the welfare of 
every state and of the whole country. 

In submitting this imperfect view of a great subject, I must 
say that it is chiefly intended to be suggestive ; and the time 
allowed has induced me to forbear any attempt to analyze or 
discuss, much less to criticize, the numerous decisions of the 
Supreme Court upon the questions involved in this paper. 

If what I have said shall suggest inquiry and aid investiga- 
tion on this interesting and difficult subject, I shall be amply 
rewarded for the work I undertook, and which I have so inad- 
equately performed^ 
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Jurisprudence Considered as a Branch of the Social Science. 

The practicing lawyer looks upon a rule of law as an ulti- 
mate fact. He does not trouble himself to ask whether it is 
right or wrong, or whether it works justice or injustice, when 
applied to a case which he has in hand. He does not go 
behind the rule to inquire how it came to be law ; whether it 
came into force by the word of a conscious and intelligent 
lawmaker, or grew little by little into a custom and a habit as 
binding as a statute. He does not search foreign systems 
to see what there has been among other people or at other 
times corresponding to it. It is enough for him to know 
that ^^thus it is written;'' and he accepts it as something 
not to be questioned and not to be inquired into. That is a 
lawyer's view of a law. 

I know very well that we are lawyers. We are busy with 
affairs. It taxes us to the utmost to learn accurately what the 
laws are, and how rightly to apply them. We have little time 
for speculation about the whys and wherefores. It will be for- 
tunate for us and our clients if we use them wisely, when we 
give advice and try our cases. 

But I venture to think there is another and very different 
view which may be taken of laws. I know it is to a degree 
alien to our habits of thinking; but I take the risk of believing 
that, amidst the serious discussions in which we are here mostly 
engaged, the presentation of laws in an unpractical point 

(279) 
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of view and in a discursive way may be a diversion, if not an 
instruction, for the hour allotted to this exercise. 

I will state what I propose at the outset. I think I can do 
80 in a few simple words. You will then easily follow me as 
I unfold and illustrate my subject. I ask you to look at laws 
not as ultimate facts of whatever dominance or sanctity in the 
affairs of life, but as a certain class of social phenomena which 
are to be explained and accounted for, somewhat as the revolu- 
tions, magnitudes, relations and forces of the heavenly hosts 
are explained and accounted for by Newton's law of gravi- 
tation. 

This is not a new idea ; it is a very old one. In his treatise 
upon the Laws, Cicero draws the distinction between laws con- 
sidered as practical rules of conduct and as facts to be 
explained by general truths. He speaks of the practical rules 
by which the courts adjudge cases, and men regulate their 
affairs ; and gives as examples of them the laws of easements 
and partition walls, and contracts and judgments. These and 
such like matters he sets in one class ; and then in contrast 
with them, he dilates upon the principles of universal legisla- 
tion and of jurisprudence. I cannot forbear reading a single 
sentence illustrative of his conception. " In the discussions of 
jurisprudence, and in the discussions of no other science, are 
most advantageously displayed how much has been bestowed 
upon man by nature, and how great a capacity has been 
implanted in him for the noblest enterprises, for the sake of 
cultivating and perfecting which we were born and sent 
into the world. And also, and above all, what beautiful asso- 
ciations, what natural fellowship, bind men together by recip- 
rocal charities ; and when we have explained these grand and 
universal principles of morals, then the true fountain of rights 
and laws is discovered.** 

Bacon had the same conception, that there were principles 
which had their roots deep down in the fruitful soil of human 
nature, and of necessity pervaded all systems of law. In the 
Advancement of Learning, he puts it in his usual picturesque 
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language, thus : '^ For there are in nature certain fountains of 
justice whence all civil laws are derived but as streams ; and 
like as waters do take tinctures and tastes from the soils 
through which they run, so do civil laws vary according to the 
regions and governments where they are planted, though they 
proceed from the same fountains/' And he tells us that he 
follows a great civilian in giving the name '* legum leges** to 
these fundamental and universal principles of all laws. 

To these citations I might add others, to show that it is not 
any conceit of mine, but an old familiar idea, that common to 
all legal systems there are certain necessary principles, notions 
and distinctions, which rest upon our human nature, just as 
throughout the material universe there are everlasting laws. 

Having, after the manner of lawyers, brought forward my 
authorities to support my theory, I have now to show the 
nature of legal phenomena. As they are a certain class of the 
phenomena of human society, their explication calls for some 
words about the social science. 

Certainly, in all creation, there is nothing more wayward than 
the will of a man ; nothing is more uncertain than the emo- 
tions which stir his breast and the volitions which direct his 
actions. The winds of heaven blow and the tides of the sea 
run according to eternal forces ; the clouds gather in the sky, 
the storm rages, the elements explode, not as they choose, but 
as they are compelled. The laws of the physical world are 
necessary and cannot be broken ; but man is endowed with 
free will ; it is his high prerogative to choose between the 
right and the wrong, the good and the evil. No law is so high 
as to constrain his action ; no truth is so vital as to compel 
his passion. Who shall tell whether words of grace or of curs- 
ing shall fall from the lips of the stranger whom he meets upon 
the street ; whether the arm which is outstretched will dis- 
pense to the beggar the gift of charity, or inflict upon him the 
blow of violence ? Surely, of all created things, man's moral 
nature is the least subject to the precision of scientific statement 
or the prevision of scientific truth. 
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But these statements are applicable only to the indiyidttal. 
It is man, as a soul isolated and apart from his fellows, which 
is endowed with free will. When men are gathered together 
in a society, when they act in masses, much of the uncertainty 
of individual conduct is eliminated, and a degree of regularity 
is observable. Laws may be predicated of the actions of masses 
of men associated in societies as well as of the hosts of heaven 
and the elements of the earth. This is supported by statistics. 
Some of the conclusions which they yield to us are most start- 
ling. Let me give you some illustrations. 

There is no crime which seems more subject to the irregur 
larities of human passion and the accidents of circumstance 
than murder. It is often the immediate result of a sudden 
impulse. He who meditates it must bide his time and wait for 
opportunities which he cannot control. When the supreme 
moment comes, his courage may fail him ; his uplifted hand 
may be paralyzed by fear of the law, or be stayed by the 
police, or the restraints of religion. On the other hand, he may 
be hurried on the career of his cruel passion by love of gain or 
by jealousy, or revenge or desperation. A complication of cir- 
cumstances, in which the wicked man is involved, seems to 
make it impossible to detect any order or method in the result 
of those shifting agencies by which this crime is either incited 
or prevented. And so, as I have already said, you cannot 
predict the action of any particular individual man. But when 
you consider vast multitudes, and their action during a con- 
siderable period of time, five or ten or twenty years, almost abso- 
lute certainty may be predicated of the number of murders 
which will be committed. The history of the crime shows 
dmost as much regularity, and almost as uniform relations to 
certain known circumstances, as do the revolutions of the stars 
and the rotations of the seasons. 

A still more striking illustration of the regularity of conduct 
in masses of men may be presented. We can hardly think 
of any act which seems so dependent upon the individual as 
suicide. Attempts to murder or rob may be successfully 
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resisted ; but the purpose of one bent on self-destruction is less 
liable to interference. He does not encounter the struggles 
of an enemy, and he can easily conceal himself from the civil 
officer. The fear of punishment does not restrain, nor do the 
instigations of confederates encourage the crime; they who 
contemplate it seem altogether left to their own will. Accord^ 
ingly, we do not expect to find regularity in this offence, so 
solitary, so eccentric, so far beyond the control of legislation. 
And yet it is an astonishing fact, that in a given society, and 
during a certain period of time, certainty may be predicated of 
the number of suicides and even of the methods of self-destruc- 
tion. This is the more startling, because temporary excite- 
ments, which seem to aggravate the propensity to suicide, do 
not largely affect the result. The statistics of great commer- 
cial cities, where man's passions are intensely excited by the 
rapid accumulations and sudden destruction of immense for- 
tunes, do not show considerable variableness in the number of 
suicides in one year compared with another. The statistics of 
the city of London are quite complete. The year 1846 was 
one of intense excitement, caused by a railway panic. You 
might well expect that the number of suicides in that year 
would be large. The number was two hundred and sixty-six. 
In the next year,1847, there was a slight improvement in the 
market, and the number fell to two hundred and fifty-six. 
In the next year, 1848, business had resumed its customary 
channels, and the* number was two hundred and forty-seven. 
1849 was a year of great prosperity, and the number was two 
hundred and thirteen. In 1850 excitements were again stim- 
ulated, and the number rose to two hundred and twenty-nine. 
Here is a period of five years, when very diverse influences 
were in operation ; and yet the oscillations during this term 
were between two hundred and sixty-six, the highest, and two 
hundred and thirteen, the lowest number. 

But I do not stop with the history of crime. The same 
regularity and uniformity is observable, not only in matters of 
such grave importance, but in the most trivial circumstances. 
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One of the most curiously illustrative examples is a fact which 
is ascertained by the registers of the London and Paris post- 
offices. Can you think of anything more uncertain than the 
posting of a letter without its address written upon the enve- 
•lope? This is an accident of the most trivial nature, and of 
course is not the subject of design. And yet the registers 
show that the number of letters deposited for the mail, which 
the writers had forgotten to direct, is nearly the same in pro- 
portion to the whole number of letters posted in one year as in 
another. Buckle says, in his History of Civilization, that 
" year after year the same proportion of letter-writers forget 
this simple act ; so that for each successive period we can act- 
ually foretell the number of persons whose memory will fail 
them with regard to this trifling and, as it mi^ht appear, acci- 
dental occurrence.'* 

I could multiply these illustrations indefinitely ; they are, 
however, sufficient to establish this great fact : that social 
events, which in their nature appear the most capricious and 
uncertain, occur with a degree of regularity almost mathemat- 
ical. You may say that the stars of heaven do not follow their 
courses with more certainty than the actions of multitudes of 
men in society. The aberrations are not less in the planets in 
their courses than, in masses of humanity following the uncon- 
scious way of their careers. This regularity of phenomena 
gives occasion for definition. It justifies the philosopher in 
believing that he may lay down ultimate laws which govern 
social action^ 

Now I wish to call attention to the method of the social 
science, and this fact will meet your ready acceptance : that it 
is a science which deals with phenomena so numerous, in- 
definite, indefinable, variable, various and eccentric, that we 
cannot examine them all in one single view. The attention 
becomes diverted and dissipated in an efibrt to consider them 
all together. It is, therefore, necessary to divide them into 
classes, and to take those of one class which are related by 



J. M. WOOLWORTH. 286 

some element of likeness, and subject them to separate and 
distinct investigation. 

John Stuart Mill explains this in his treatment of political 
economy as a department of the social science. He says that 
political economy concerns itself only with such social phenom-^ , 
ena as take place in consequence of the pursuit of wealth. 
Accordingly, he conceives a society animated by this one pas- 
sion, and from it abstracts every other motive. It shows man- 
kind accumulating wealth and employing wealth in the pro- 
duction of other wealth ; sanctioning by mutual agreement the 
institution of property ; establishing laws to prevent individ- 
uals from encroaching upon the property of others by force or 
fraud ; adopting various contrivances for increasing the pro- 
ductiveness of labor ; settling the division of the produce under 
the influence of competition ; and employing certain expedi- 
ents, as money, credits, etc., to facilitate its distribution, All 
these operations, though many of them are the result of a 
plurality of motives, are considered by political economy' as 
flowing solely from the desire of wealth. 

And what is true of political economy, considered as one 
department of the science of society, is also true of jurispru- 
dence considered as another. The jurist considers a political 
society, as engaged in no other work than that of making, 
formulating, administering and enforcing laws. He views 
mankind in successive generations, cherishing property, not 
for itself, but as sanctified by right ; consecrating the relations 
of the family ; apportioning the free will of the individual and 
the necessities of social order ; deducing from the precepts, 
sentiments and aspirations of religion the dictates of duty ; 
contriving methods for the enforcement of justice ; formulating 
rules in precise language ; and all of this as if it were the one 
function of humanity, to the exercise of which all that human 
effort has accumulated and civilization has treasured are 
tributary. 

From this investigation he excludes all that the political 
economist takes account of, save as it is related to jural phe- 
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nomena. Still farther, he shuts his eyes to the materials of 
moral philosophy, save as they are related to his science. 
Still farther and again, he excludes all those phenomena 
which are considered by the political philosopher, save as the 
. State is related to jurisprudence. To him society is saturated, 
impelled and only concerned with jural notions and relations. 
The nation is not a warrior or a philanthropist or a scientist ; it 
is legislator and judge. Every fact in its history, every dis- 
covery of its invention, every theory of its philosophy, con- 
tributes material from which his doctrines are constructed ; but 
he studies them not for their own sake, but only as they min* 
ister to the jural spirit. When Newton was searching for the 
universal law of gravitation, he did not trouble himself with 
chemistry or geology or electricity ; nor may the jurist trouble 
himself with subjects and purposes alien to his science. 

I think I have shown well enough for our present purpose 
that there is a degree of uniformity in the actions of masses of 
men, and that the class of social phenomena, which we observe 
in a society when engaged in juridical transactions, must be 
considered by themselves. We may now take a step further. 
Not only do we see that there is regularity in the conduct of 
men associated together in a particular community, but, extend- 
ing our observation, we also discover that all the legal systems of 
the historical peoples of our race have certain important points 
of resemblance. This goes a long way towards illustrating the 
nature of jurisprudence : it shows that it is a science of uni- 
versal principles; as much so as any of the great physical 
sciences, astronomy, chemistry, geology and the others. To 
begin with the very simplest illustration of the truth that 
there are common points in all juridical systems. There are 
certain notions which must necessarily pervade the mind of 
every political society when it is engaged in the making, ad- 
ministering and enforcing laws. One of those notions is that 
of command. Every law necessarily implies command. It is 
not addressed to the subject by way of request or petition or 
entreaty, leaving him free to do what is asked of him ; but it 
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applies force to constrain obedience; it may be physical force 
acting upon the body, or it may be moral force acting upon the 
will ; but in either case there is compulsion. The governor 
who does not enforce the obedience of those over whom he 
holds sway is impotent; a society which cannot compel the 
action of its members is unorganized. The command need 
not be expressed in an imperative form of words. It may 
forbid murder by the phrase '' Thou shalt not kill," or by the 
other form of words : "If any person shall purposely and of 
deliberate and premeditated malice kill another he shall be 
guilty of murder; ** but in either case, in one as well as the 
other, it must add force to the prohibition or the definition by 
a penalty for disobedience, such as, "he shall suffer death." 
This notion of command implying force is essential to the 
nature of law ; it is not possible to conceive of law with that 
element abstracted; it must therefore pervade all legal 
systems. 

And there is another notion equally universal ; that, 
namely, of duty. As every law is a command proceeding 
from the governor, so it is addressed to the citizen and imposes 
upon him a duty to do or not to do what is commanded. In 
many cases it is a duty to the state, and in many it is a duty 
to him in whose behalf the command is made. This notion 
is as extensive, necessary and universal as that of command. 
Besides this there is the correlative notion of right ; for if I 
am in duty bound to do an act in your behalf, so you have a 
right to have me do it. There are other conceptions such as 
obligation, liberty, injury, punishment, redress, which are 
necessarily implied in that of law. Human nature is so con- 
structed that it is not possible to conceive of law, without all 
these notions, command, duty, right, power and the others 
being necessarily present to the mind. But I must go on 
from these elementary conceptions which are common to all 
systems of law, to other points of resemblance. It is quite 
possible to show that there are principles, doctrines, maxims 
and rules which are common to all thoroughly developed 



288 JURISPRUDBNCR AS A BRANCH OP SOCIAL SCIBNCB. 

systems of law. They have their original in the necessary 
social relations, such as those of the family ; and are all of 
them developed upon nearly the same lines among all en- 
lightened States. But to trace their methods, marking at 
once their likeness and their divergence, calls for more minute 
explanation than is agreeable here. Declining that class of 
illustration, I will remark one or two points of resemblance, 
of a broader nature, in all juridical systems of which we have 
knowledge. 

One striking fact is, that all early, immature and archaic 
legal systems are characterized by a number, a specialty and a 
rigidity of rules which the most refined systems do not display, 
in proportion to the interests, relations and subjects to which 
they are applied. 

Let me give you an example. In the early days of Rome 
the law of the City was characterized by severe rigidity of 
forms. Every juridical a<5t was prescribed with minute par- 
ticularity, and in its performance very great exactness was de- 
manded ; every gesture, word and phrase was set down ; and 
the slightest deviation from the formula avoided the whole 
procedure. For instance, arbares was the term to be used in 
every process about whatever may be classed under the general 
word, trees. If a man sued another for cutting his vines, and 
in his plea called them vites, vines, he was cast in the suit for 
that single slip. No statute of jeofails and no power of 
amendment wbs at hand to cure the defect. In making a 
will, the words must be, "Be Titius my successor;*' it became 
permissible to say : "I order that Titius be my successor ;" 
but any such words as "I make Titius my successor" were 
ineffectual, no matter how distinctly they expressed the wish, 
purpose or intention of the testator. 

Let me bring home to you this rigidity of Roman law. Take 
our code of civil procedure ; strike out of it all provisions for the 
correction of mistakes in processes, pleadings and proceedings, 
and conceive all words, clauses and sections consecrated by 
divine inspiration. There is the provision that in the plain- 
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tiff's first pleading, after the title of the cause, he shall write 
the word '' petition." An action is brought, issue joined, trial 
had, and verdict rendered; and then just as judgment is about 
to be entered, imagine the judge discovering the omission of 
the word " petition " from its place, and for that reason refiis- 
ing relief, and dismissing the action. We would say that that 
was putting form before substance, and form, too, that is very 
trivial and puerile. We would denounce it by the opprobrious 
term technicality, and revolt at the sacrifice to it of the justice 
of the case. Roman law was as stiff as that. 

If early Roman law alone exhibited this property of severe 
rigidity, no deduction could be drawn. But in its early stages, 
English law was equally technical, severe and rigid. I will illus- 
trate this not by a particular case or class of cases, but by the 
disposition which the judges showed when they could have en- 
larged judicial process so that remedial justice would have been 
equal to all cases. There was one court or one set of courts hav- 
ing the same mode of procedure. Every action was commenced 
by a writ sued out of the King's Chancery, and returnable 
into that court in which the trial was to be had. These writs 
had been framed in the most precise form, a special one being 
devised for each sort of complaint. It was not permissible to 
enlarge or curtail the terms or modify^he effect of the authen- 
tic process. If a new case arose, there was no writ apt for the 
exigency, and the action could not be brought ; the right was 
without a remedy. It was not long before the writs which were 
in use was inadequte to the demands of the people and the mis- 
chief began to be seriously felt. Parliament undertook to supply 
the defect. By the Statute 2 Westm. 1 ch. xxiv (13 Ed. 1), 
the officers of the Chancery were directed to frame new writs 
upon the analogy of those already in use. A reasonable con- 
struction of this statute, a free exercise of the authority con- 
ferred by it, and a liberal administration under the new writs^ 
would have provided a procedure equal to all cases. But the 
judges were stiff and narrow ; they were unyielding in hold- 
ing to the technical and rigid forms. As the statute author- 
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ized new writs in consimili casuj they construed it to mean 
writs of the same form, and refused to frame writs for new 
cases. This defeated the legislation, and left the new cases 
unprovided for. Several reigns afterwards a remedy was pro- 
vided by the Chancellor. But in the days of which we are 
speaking the tenacity of old methods, the sanctity of old forms, 
held all remedial justice in bondage. 

And every other legal system in its earliest forms displays 
the same quality of rigidity and special application. The 
Mosaic law of the Jews, the Brahminical law of the Hindoos, 
the Brehon law of the Irish, the Leges Barbarorum are all 
most special and minute in their rules, and inflexible and rigid 
in the application of them. 

But when at Rome the edict of the Pretor had been devel- 
oped, it superseded the technical symbolical formulas and cere- 
monies of the law of the Quirites ; forms gave place to sub- 
stance, and the question became not how shall the parties 
proceed, but how shall the court adjudge aright ? 

In England this generation has seen the consummation of a 
process that has been going on for half of the century. In 
1873 an act was passed creating one High Court of Justice in 
place of the Chancery, the Queen's Bench, the Exchequer and 
ihe Common Pleas, and one form of action. What seems even 
more radical is the provision that, save in certain specified cases, 
the rules of Equity shall prevail over those of Common Law, 
as the two sets had heretofore obtained in their respective juris- 
dictions. Thus we see the same process of development, ame- 
lioration and flexibility in the history of English as in Roman 
law. And the same fact may be observed in the history of 
every juridical system. 

There is another general truth which may be asserted of all 
legal systems, and that is the correspondence of the laws of 
private persons and the principles of the public polity. Not 
only do private and public laws correspond, but they bear to 
one another intimate and necessary relations ; they not only 
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co-exist but they act upon each other directly, of necessity, and 
to a common end. 

A striking instance of this correspondence is shown in 
European society during the dominance of feudalism. The 
civil polity was military. The King was the commander-in- 
chief, his barons were his officers, the people were his soldiers. 
The land was the booty of war, and he held it, and apportioned 
its use among his officers as his tenants-in-chief. The civil 
duties of the barons and knights were imposed upon them and 
discharged by them in their military character. In that ca- 
pacity they claimed the right or they were summoned by the 
Crown to attend the Parliament; and when any one was 
admitted to citizenship, ungirt and kneeling, he received from 
the royal hand the knightly sword which was the symbol of 
his freedom. 

Observe now the correspondence of the private law. It 
contemned trade, manufactures, goods, money, the pursuits 
and the arts of peace. The return for lands held of another 
which we call rent, that is money or labor or a part of the 
crop, were held by base tenure. Military service was the 
only return fit for a freeman to render ; whatever his estates, 
he rendered for them military service to his lord. In order 
to secure mature men for the army, the law provided that the 
eldest son should inherit all of the ancestral acres to the 
exclusion of the other children; that the guardian should 
have the right to bestow the hand of his female ward in mar- 
riage ; and the husband should enjoy all his wife's estates and 
property, and all of the other fruits and consequences of 
knight service andgrandserjeanty. In fact, the law concerned 
itself solely with tenure and status ; land and person were the 
only objects of its care. But this was the system of civil 
polity and of law not only in England but on the Continent. 
It is one of the amazing things of European history that 
chivalry with all its extravagances burst forth at once all over 
Europe. But the fact is more amazing, vastly more so, that 
the institutions of feudalism and chivalry were prevalent among 
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alien races and at distant periods, as among the Japanese in 
the middle of this century. And the principles of feudalism 
at once in the civil organization and in the law of land has been 
traced among all the races of Polynesia by a writer whose paper 
appeared in the last number of the American Law Review, 

When in Europe feudalism was outgrown, the civil polity 
was no longer military. Military tenures, services, rights, 
duties and rules, growing out of personal status were abolished. 
Then began a new era, the era of personal property, of trade 
and industry, of manufactures and machinery, of peace and 
all the arts of peace. And the law bears traces, deep, indelible 
and inalienable traces, of the transition from the old to the 
new. 

Our own American polity and law furnish an illustration of 
their correlation equally interesting and striking. The funda- 
mental doctrine of American politics is the independence of 
the citizen. All the institutes of liberty which are set out in 
the bill of rights, the apportionment of political power among 
the several departments of the government, the fixing of 
bounds to the fiinctions of each of them, brief terms of ofiice 
for each incumbent, an elective judiciary, the theory that the 
officer is the servant and not the master, and that public office 
is a public trust, and the equality of all men before the law 
without regard to race, color or previous condition of servi- 
tude, — these and all other allied forces of our political system 
are set around the citizen for his protection, and the main- 
tenance of his absolute independence, as well against the 
aggressions of the State as the wrongs which may be inflicted 
by his neighbor. It is a system of government such as the 
world never saw before; a machinery, intricate beyond 
example, involved, complex ; but intricate, involved and com- 
plex because of its anxiety for the individual and not for the 
State, for the governed and not for the governors. It is a 
government of the people, by the people, for the people. 

Pass now to the private laws which are reflected, lights of 
this great illumination of the American system. How 
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greatly extended is the right of criticism of public men and 
measures, and how relaxed the restraints of the law of libel; 
how the rights of conscience are hedged about ; how trade is 
emancipated ; how sumptuary laws are disapproved, and the 
stringency of Sunday observance relaxed. Mark the statutes 
relating to the property of married women, putting them on 
an equality with men ; the new doctrines by which the regula- 
tion of railroads is justified ; the grant of corporate franchises, 
not to monopolies, but to any one who will take them ; and 
the whole body of enactments which repudiate the paternal 
theory, and emancipate industry, enterprise and sagacity from 
the restraints of the olden times. All these laws are the 
application to private affairs of the principles of the civil 
economy. 

And not only between the civil polity and private law, 
but between the morality and the private law of a people 
is there correspondence and correlation. When the morality 
is coarse, uncivil and gross, the law is harsh, rigid and vin- 
dictive ; when the morality becomes refined and pure, the law 
is mild and persuasive rather than cruel. Savigny in his 
Monograph on Legislation states this truth ; he says : 
" But this organic connection of law with the being and the 
character of the people is also manifested in the progress of 
the times ; and here again it may be compared with language. 
For law as for language there is no moment of absolute cessa- 
tion ; it is subject to the same movement and development as 
every other popular tendency ; and this very development 
remains under the same law of inward necessity as in its 
earliest stages. Law grows with the growth and strengthens 
with the strength of the people, and finally dies away as the 
nation loses its nationality." A single example will illustrate 
this fact. 

In the eighteenth century, English character was brutal. 
Dissoluteness, extravagance and debauchery were general and 
excessive. In drinking, oceans were drained; in gambling, 
colossal fortunes were staked and lost; in dueling, the 
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dearest lives were sacrificed ; in pugilism, the best men were 
maimed. From society, decency had fled ; from commerce, 
honesty ; from the Church, piety ; from the heart, charity ; 
from literature, chastity. With what exquisite sarcasm 
Thackeray pictured this in the first chapters of the Virginians. 
In his article on Chatham, Macaulay has told us what was the 
political morality of those days. 

Now mark how the law in a single one of its branches, that 
for instance of debtor and creditor, corresponded with the 
character of Englishmen at that time. In the land whose 
boast it was that the moment a slave planted his foot upon its 
\ soil he became free, the body of the debtor was the property 

of the creditor ; not to be sure, as it was in old Rome, where 
the usurer held in his hand the life of his victim, but hardly less 
* so, when imprisonment was the penalty of unpaid debt. Poor 
debtors were confined with the vilest of criminals, loaded with 
irons and racked with tortures. Covered with filth and vermin 
they were left to die without pity, of cold, hunger, and jail- 
fever. We read with horror of a woman dying in Devon 
County jail after an imprisonment of forty-five years for a 
debt of <£19. But the parallel between the public morals and 
the law of debtor and creditor does not end here. Shortly 
after the beginning of this century English character began a 
radical reform. The renovation of morals has been growing 
and spreading and penetrating and dominating the social life 
of England, until to-day to get drunk, to gamble, to fight, to 
be debauched is to be ill-bred ; which is the highest offence 
known to society. And with this improved morality has come 
also a charity, a kindliness, a pity and sympathy for misfor- 
tune, until benevolence has assumed the guardianship, not of 
the poor and sick only, but of the vicious and criminal as 
well. 

Note now the correspondence in the law of debtors. In 
1818 insolvents were placed under the jurisdiction of a court, 
and upon rendering a true account of their property were en- 
titled to seek their discharge. This was the period of Dickens' 
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Marshalsea and Little Dorrit. Thirteen years later the law 
provided that any one should be released upon surrender- 
ing all his goods. In 1861 imprisonment of common debtors 
was altogether repudiated, and the old building was condemned 
to destruction. In our country the parallel runs further. 
Sympathy for distress, charity for the fallen, have been 
nowhere else so active, efficient and pervading as in America. 
Debts have almost lost their obligation ; misfortune exempts 
the debtor in the public estimation. Laws have intervened for 
his protection ; the homestead and exemption statutes, in vio- 
lent contrast to the Common Law, attest the higher, purer, 
more beneficent morality of our day and people. 

This parallel shows how improvement in manners, in senti- 
ment, in feeling, has been attended by the amelioration of the 
law. But jurisprudence as a branch of the science of society 
not only deals with the correspondences and correlations of 
legal and other social phenomena, but it traces the changes 
which a system of rights undergoes in the course of its develop- 
ment under the operation of divers influences. An apt example 
is furnished by a companion of the history of jurisprudence 
in England and in our own country. 

When our forefathers bade adieu to the homes of their child- 
hood in order to plant new seats in this land, they brought 
with them, not only the great principles of civil and religious 
liberty, but as well also the common law of private rights. 
Three thousand miles divided the old home from the new, but 
on the one side of the water and on the other it was England 
still, with English institutions and English law. In the first 
settlements along the Atlantic coast, the same principles, doc- 
trines, modes, processes, application and administration ob- 
tained as at Westminster. The husband's rights in the estate 
of his wife, the father's power over the person and property of 
his child, the rules governing the acquisition, transfer and 
descent of property, the doctrines of personal rights, of con- 
tracts, of wills, and of trusts, were the same in the mother 
country and the colonies. The difference between them as they 



296 JURISPBUDENCE AS A BRANCH OP SOCIAL SCIENCE. 

held sway and had administration in the two jurisdictions, was 
not greater than was observable in any two counties of Eng- 
land ; York and Middlesex, Kent and Somerset. But just as 
soon as the new societies were well planted, and began a growth 
of their own, the laws began to change. You may put your 
finger on the point, you may name the very day at which the 
law in London and Boston was the same ; then you may move 
on only a very little, to hardly beyond the next day, and you 
see a difference. The divergence, slight at first, kept growing 
wider and wider, until before very long in many respects there 
was one system on that side of the waterS/and another on this. 
There was in England primogeniture ; here, equality of inheri- 
tance; there, entails and estates less than fee; here, lands 
were allodial or held in fee simple ; there, lands were inappli- 
cable to the payment of debts ; here, they were subject to sale 
on execution and upon an order of court after the debtor's 
death ; there, alienation was trammeled by every device ; 
here, it was free and easy and simple; there, registration of 
titles was alien to the whole spirit of the people. As Lord 
Cairns said before a Parliamentary committee : " In the 
English mind there was at the bottom a most profound respect 
for title deeds ; and when the supreme moment comes at which 
a man is told that he must part with his title deeds and receive 
in lieu a little piece of paper, which is to be the evidence of 
his title to his land, the sacrifice is too great for human nature 
to make, and he declines to make it.** But in every one of 
the colonies at a very early day, laws for the registration of 
all acts affecting lands were passed, so that in some public 
place of the vicinage all titles could be traced, and their public 
registry was esteemed their best repository. 

These facts being laid before him, the jurist is asked to 
explain them. Something may doubtless be allowed to the 
circumstances that there was a vastly greater amount of land 
here, and its value was much less than in England. More 
may be charged to another fact, to which has never been 
attributed the importance it ought to have ; namely, that, save 
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in Virginia, most of the early settlers were not country gentle- 
men, and had little familiarity with the laws of real property. 
But the radical nature of the changes, which the colonists at a 
very early day began to make in the laws of their fathers, can- 
not be wholly explained by an accident. The business of the 
jurist is to search for it, and he finds it in this truth ; that just 
in proportion as the citizen is left to himself to do his own 
thinking and acting, the rules of property, its acquisition, 
alienation and use, are flexible, simple and easy, and real and 
personal property become assimilated. You may test that 
truth by the facts in the history and judicial institutions of any 
civilized people. Look into the laws of the British colonies, 
where the political institutions, social habits, industrial pur- 
suits, and inherent prejudices of the mother country generally 
obtain, but with a sway relaxed to a degree, and you will find 
that laws of the class mentioned have undergone a proportion- 
ate change. The modifications of the laws during the last 
half century, even in England, verify the same statement. 
There government interferes less and less with industries, com- 
merce and private rights, and accordingly you have recent 
statutes for the sale of settled estates, simplifying conveyanc- 
ing, and others of a like character. 

All the jural conceptions, legal institutions, judicial admin- 
istration and methods of juridical logic of a people, as face 
answers to face in a glass, are reflected from the common 
morality, intelligence, industries, wealth, aesthetic taste, and 
other mental and moral characteristics. The process of their 
moral philosophy have fed their theories of right; the exi- 
gencies of commerce, the products of adventurous enterprise, 
the contrivance of inventive skill, the accumulations of capital, 
and the aggressive demands of dissatisfied labor, compel laws 
which otherwise would be needless and impossible. 

But this is only half the truth. Not only is law to be ex- 
plained by other social phenomena, but its operation upon them 
is to be measured. Law is a social fact, not only receptive of 
influence from other facts, but it gives forth its energy to them. 
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In the face of a people's laws you may discern the lineaments 
of their other social institutions ; but, on the other hand, you 
may see in the features of their social institutions resem- 
blances which they have taken by reflection from their laws. 
Indulge me with some examples of the reflex influence of law. 

There is, in the first place, political science. It is thor- 
oughly saturated with jural doctrine. All through its struc- 
ture and processes of reasoning may be traced legal conceptions, 
legal modes of thought, and legal forms of expression. You 
know what a contract is : the voluntary engagement of two 
parties, by which one obliges himself to do an act by reason of 
the undertaking of the other to do another act. This is a very 
private, personal and limited transaction. It is between the 
parties to it and no others. It concerns them alone. They 
reap its advantages, and are alone to perform it. At first sight 
it would seem to be incapable of application to societies. And 
yet the whole set of relations and duties between sovereign and 
subject has been explained by the doctrine of contract. The 
theory of an original contract between the governor and the 
governed, by which the former agrees to protect the latter from 
violence, and in consideration of which service, the latter agrees 
to render to the former obedience and tribute, has had a large 
place in political philosophy. It is the foundation of the theories 
in respect of government which Hobbes vindicated, and in 
respect of society which Rousseau thrust into men's minds. 
Even our Blackstone explains society upon this artificial 
theory. That is one instance of the dominance of legal 
methods. 

The influence of legal conceptions and methods upon Christ- 
ian theology is another instance. It seems unnatural and 
irreverent to apply jural doctrines and procedure to the awful 
mysteries of religion. It shocks the sensibilities of the 
devout believer to sjiggest to him that the dealings between God 
and man, and between the difierent persons of the Trinity, may 
be explained by analogies drawn from the laws which human 
society has framed for the conduct of its members. And yet, 
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Christian theology has for centuries been saturated with jural 
conceptions ; its dogmas have been framed by processes drawn 
directly from those of the lawyers. Even its phraseology has 
been constructed out of terms and phrases which were at one 
time used only in legal parlance. So that orthodoxy, with 
rigid and exacting force, compels its disciples to fashion not 
only their beliefs, but their devotions and inmost and most 
sacred meditations, upon the institutes of the law. Legal 
language and methods have not only ftirnished illustrations to 
religious doctrines, but they have entered into and became 
part and parcel of them. Think of the place which contract 
holds in theology : the doctrine and theory of the very same 
relations and obligations which you and I bring into operation, 
when you engage to sell me and I agree to pay you for a chat- 
tel or an estate in land. The tremendous, doctrine of the 
Atonement, than which in the whole compass of human thought 
there is nothing more awful, mysterious and incomprehensible, 
has been explained as a contract, and the explanation holds a 
large place in Christian philosophy. Even the liturgies of the 
churches in many phrases are framed upon the same theory. 
Stated baldly the doctrine is this. By the transgression of 
Adam, man has become a debtor to God. Divine justice 
demands a satisfaction of this debt ; it cannot be satisfied 
without a sufficient compensation. But man is incapable of 
rendering adequate recompense, and therefore it became neces- 
sary that Jesus Christ, who was sinless, offer Himself in pay- 
ment of the obligations of a sinful race. By His death and 
sacrifice the debt was paid. Thus stated the theory seems almost 
sacrilege, and yet it has come down to us from St. Augustine 
and Calvin and holds its place in much of the current the- 
ology. This is only one out of many examples which might 
be brought forward to illustrate the influence of legal notions 
and methods upon theology. In fact, I do not hesitate to say, 
that their dominance in religious philosophy has had more to 
do with fashioning dogmas, sentiment and language than any 
other human influence. 
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The whole series of illustrations which have been presented 
in this discursive way, brings out this great truth that the rules 
with which we are daily dealing and by which we guide our 
clients in their transactions and defend their rights, are not 
the contrivances of lawyers nor the construction of lawmakers. 
Nor are they accidents happening we know not how nor atoms 
having no fellowship. More than that, taken altogether they 
do not form a body of truths and principles, a system, a 
scheme, a science, with relations only to themselves, and 
beyond whose circumscription all other truths and principles 
are alien, with which they have no alliance. Law is a fact in 
the midst of the many other facts of society having relations 
to them all ; on the one hand taking its conceptions, doctrines, 
principles, maxims and processes by reflection from them, and 
on the other impressing itself with energy upon the history, 
structure, institutions and theories of the State. And all for 
this reason : that in their sequences social phenomena are not 
wayward, eccentric and capricious like the actions of individual 
men, but uniform, regular and capable of classification and 
definition; as much so as the phenomena of the material 
world ; and that the explanation of them is to be found in the 
universal principles of human nature. And this is the over- 
whelming and transcendent lesson which we may learn from it, 
that laws have their place in the solemn and sacred procession 
of the race, and that lawyers even in the special engagements 
of the profession serve the general progress. 
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ARBITRATION IN THE UNITED STATES COURTS. 

To the American Bar Association : 

The Committee on Jurisprudence and Law Reform, to which 
was recommitted at the last annual meeting the consideration 
of a project for a bill to establish courts of arbitration in con- 
nection with the ordinary Federal courts, respectfully submit 
the following report. 

The draft of this bill was originally referred to us at the 
meeting of the Association in 1886, and is printed in Vol. IX. 
of our Reports, page 509. It reads thus : 

Note. — The three following reports are mailed to all members of the 
American Bar Association, pursuant to the vote of the Association passed 
in 1887, relating to the publication and distribution of reports before each 
annual meeting. 

(301) 
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A BILL FOR AN ACT TO ESTABLISH COURTS OF ARBITRATION. 

Be it enacted hy the Senate and H<mse of Representatives of 
the United States of . America^ in Congress assembled : 

" Sec. 1. That every circuit, district and territorial 
court of the United States shall appoint and commission one 
or more persons to act as arbitrators of all such matters within 
the jurisdiction of such courts respectively, as shall be sub- 
mitted to any such arbitrator for decision. Every such arbi- 
trator shall be an officer of the court by which he shall have 
been appointed, and shall take an oath or affirmation to sup- 
port the constitution and laws of the United States and 
faithfully to discharge the duties of his office, in all such mat- 
ters as he shall undertake to hear and determine. 

" Sec. 2. Any person or persons acting as individuals, and 
any association, society or organization, whether incorporated 
or not, or the officers of the governing committee or authority 
of such body, may, with the concurrence of the other party to 
any controversy, conflict, difference or dispute, relating to any 
subject-matter arising under the constitution or laws of the 
United States, or affecting the rights, interests or duties of the 
parties or either of them, under said constitution and laws, 
submit the same to one or more of said arbitrators, to be by 
him or them examined, heard and decided in a summary and 
informal way, according to the principles of equity and justice 
applicable to the circumstances of the case. The submission 
shall be in writing, and shall be signed by the respective par- 
ties or by their proper representatives. Such submission shall 
give the arbitrator jurisdiction of the cause stated therein and 
shall stand in the place of process and pleadings. Evidence 
shall be heard, and the proceedings shall be had in a summary 
and informal way, according to such general or special rules 
and regulations as the arbitrator shall deem necessary or ex- 
pedient. 

" Sec. 8. The respective parties to the controversy may at 
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their election, name in their submission an equal number of 
persons, not exceeding three on each side, to act as associate 
arbitrators in the decision of the cause, in which case such 
associates shall take an oath or affirmation like that above 
prescribed. The arbitrator appointed by the court shall pre- 
side and conduct the proceeding and shall be designated as the 
judge arbitrator. 

" Sec. 4. The court of arbitration, when acting as such, 
shall be entitled to advice, assistance and protection of the 
appointing court, as occasion may from time to time require. 
The final decision of the court of arbitration shall in every 
case be filed in the appointing court, and shall be entered 
of record therein, and shall thereupon have all the force and 
effect of a final judgment or decree of such court, and shall 
be enforced accordingly. No appeal shall be allowed there- 
from, but the appointing court may modify or correct the same 
in any matter to make it conform to the constitution or laws 
of the United States, or may set the same aside if it shall 
appear to have been procured through fraud, accident, mis- 
take or like wrong, and recommit the matter for a further 
award. 

" Sec. 5. The compensation of the arbitrators and of their 
clerk, messenger or other assistants may be provided for in 
the submission of the case, othei*wise the court of arbitration 
shall have power to fix the same and direct by whom and in 
what manner the same shall be paid, or may refer the question 
of such compensation to the appointing court, which shall 
thereupon have full power to fix the same. 

" Sec. 6. The Supreme Court may, at any time when it 
shall deem proper, make rules to secure a uniformity of prac- 
tice and procedure in such courts of arbitration throughout 
the United States. 

" Sec. 7. The clerk of every court by which any judge 
arbitrator shall be appointed, shall, at the end of each calendar 
year, make up and transmit to the department of justice a 
report showing the number of arbitration decisions returned 
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to the court during the year, and the nature of each case, the 
amount involved and the expense thereof, as nearly as can 
conveniently be ascertained and stated." 

This bill would apply to the Federal courts in all our terri- 
tories, and in the several states within the limits of their 
jurisdiction, a rule of practice which, in one form or another, 
is familiar in our state tribunals. There are probably few of 
our states in which a submission to arbitration cannot be made 
a rule of court, and the award when published, enforced by 
legal process. 

In New York City a special court of arbitration exists by 
virtue of a statute passed for the purpose, for the speedy hear- 
ing and adjustment of controversies between merchants. It is 
provided with an able and experienced judge, but we believe 
that its jurisdiction is seldom invoked. 

The uncertainties of arbitration are such that both suitors 
and lawyers generally prefer to trust to the ordinary course of 
law. This, though often slow, is generally sure, and the 
opportunities for review, while they are necessarily a cause of 
delay, often serve to correct what would otherwise be plain 
injustice. 

We presume that the measure under consideration was sug- 
gested to the Association in view of the existence of powerful 
organizations of workingmen, pledged to the principle of 
arbitration, as a means of settling disputes as to wages or terms 
of employment. Anything that can serve to prevent or miti- 
gate the evils of a strike or lockout would be a blessing to the 
community. Arbitration in such a case, by consent of the 
parties, is generally impracticable, because they cannot agree 
on the arbitrators. Several of our states have invested some 
of their executive officers with the power of arbitration, but an 
executive officer ordinarily owes his place to his connection 
with a political party, and his position is less independent than 
that of one appointed by a judicial tribunal. 

At the last session of Congress a bill was passed by the 
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House of Representatives providing that any dispute between 
an inter>state railroad and its employees, which might affect 
intei^'-state commerce, might be submitted by agreement of 
both parties to three arbitrators, of whom one should be chosen 
by each party, and the third by the first two chosen ; and that 
these arbitrators might administer oaths, issue subpoenas, etc., 
under powers similar to those of United States Commissioners. 
They were authorized to employ a clerk and stenographer, and 
were to report their award to the Commissioner of Labor for 
publication. All expenses, including $10 a day to each 
arbitrator and fees to witnesses on both sides, not exceeding 
$1,000, in any one case, were to be taxed by the United State3 
district judge, and paid from the treasury. 

It is hardly necessary to observe that these provisions, which 
obtained the favorable regard of one branch of the legislature, 
are open to many objections, which cannot be urged against 
the project of a bill referred to your committee. 

Both measures are attempts to meet an acknowledged evil, 
and prevent the recurrence of social disturbances of gxave 
public concern, against which existing remedies give no as- 
surance. 

The Federal courts, in case of railroads operi^^ted by 
Receivers, have had frequent occasion to deal with strikes. 
Men have been severely punished for contempt of court, in 
combining against the management of a Receiver^ and have 
looked, no doubt, on the judges as oppressors of the rights of 
labor. If such controversies could be prevented or settled by 
a voluntary arbitration, it would be a great point gained ; and 
this bill seems to us to open a door in this direction. 

It limits the class of cases to be disposed of to such as are 
within the jurisdiction of the courts of the United States, and 
gives the latter power to restrict the operation of the award to 
the same limits, as well as to grant relief if it be affected by 
fraud, accident, or mistake. The expense is thrown upon the 
parties, and the only burden cast on the regular judges is the 
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duty of appointing arbitrators, advising and protecting them 
in the discharge of their duties, and enforcing the award. . 

The appointment of the arbitrator by the court ought to 
ensure the selection of a capable and independent trier ; and 
as he will be appointed in advance of the controversy, he ought 
to be able to approach it without bias or prejudice. 

The bill, of course, doeis not propose to deprive anyone of 
his ordinary judicial remedies. It simply provides an easy 
way to arbitration, when both parties agree in preferring that 
mode of proceeding, and secures due effect to the award. 

Should such a measure be adopted by Congress, we do not 
think it likely that it would have any great practical effect. 
We do, however, think it possible that it might ; and should a 
singliB railroad strike be prevented or terminated by it, the law 
would be amply justified. 

The remedy which it would supply would probably be 
inferior, as a mode of doing exact justice, to that of an ordi- 
nary suit ; but it might be accepted with a better grace by the 
losing party. It would be prompter, too ; and where a man's 
wages have stopped, and his daily bread depends on the 
decision of a controversy, promptness is worth more to him 
than justice ; and he knows it. 

If we are asked whether we expect capitalists, who are 
Tesponsible, to be ready to consent to an arbitration as to such 
questions as rates of wages with employees, organized or unor- 
ganized, who are irresponsible, we reply that we think they 
seldom will. Experience shows, however, that they sometimes 
do, and whenever they are ready, we would provide the best 
and speediest way. 

We believe the experiment is worth trying, not simply for 
the benefit of employers and employees, but as an offer to all 
parties in any controversy of the character necessary to sup- 
port the jurisdiction, of a cheap, speedy, and informal way of 
l)ringing it to a final settlement. 

Your committee presumes that the Association did not expect 
them to report upon the particular details of this bill so much 
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as upon its general policy. Some reasons might, for instance, 
be suggested for enlarging the jurisdiction clauses so as to 
include, in express terms, every controversy which might be 
the subject of a civil suit between the parties ; but we have 
preferred to confine ourselves to the main question of the expe- 
diency of the measure, without dwelling on minor points of 
form or procedure. 

We therefore recommend the adoption of the accompanying 
resolution. All of which is respectfully submitted. 

SIMEON B. BALDWIN, 
HENRY HITCHCOCK, 
GEORGE TUCKER BISPHAM, 
JOHN F. DILLON, 
JOHN M. BUTLER. 
July 7, 1888. 

*^ Resolved, That in the opinion, of this Association the pro- 
ject of a bill for an act to establish Courts of Arbitration as 
printed in the foregoing report presents a fair and practicable 
scheme for enlarging the powers of the courts of the United 
States in respect to arbitration, and is worthy of carefiil con- 
sideration by the Congress of the United States at its next 
session.*' 

REPORT AS TO LEGISLATION REGARDING MARRIAGE AND DIVORCE. 

To the American Bar Association : 

The Committee on Jurisprudence and Law Reform would 
report as follows, on a resolution adopted at the last meeting 
of the Association, which read thus : 

" Resolved, That the Committee on Jurisprudence and Law 
Reform be requested to consider and report at the next annual 
meeting, what legislation, if any, it may deem necessary to 
correct the irregularities in and growing out of the present 
laws relating to marriage and divorce." 
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At the meeting of the Association held in 1879, a resolution 
of somewhat similar tenor was adopted, as follows : 

" Reiolv'ed, That the Committee on Jurisprudence and Law 
Reform be requested to report at the next annual meeting of 
the Association, a synopsis of the laws of marriage and divorce 



in all the states and territories and District of Columbia, with 



such recommendations as they deem expedient for bringing 
about more uniformity in such legislation ; and that they be 
authorized to employ such clerical assistance as may be neces- 
sary in this as well as the subject heretofore referred to them.'* 

Three years later, at the meeting of the Association in 
1882, your committee reported at length on this subject. The 
views then presented (see Vol. VI. of the Reports of the 
Association, pages 287 to 305), may be summarized as 
follows : 

1. The differences in the social conditions of our various 
states and territories are such as to make it practically impos- 
sible for them to regulate the celebration of marriage in the 
same manner. The convenience of the state and the prefer- 
ence of the parties requires a considerable latitude of choice 
as to the officer — civil or ecclesiastical — by whom the cere- 
mony is to be performed, and questions of previous license and 
subsequent registration must be determined with reference to 
local recording systems, varying widely in matters of detail. 

2. The causes of divorce recognized by law are few in some 
states and many in others. New Hampshire recognizes six- 
teen, and Delaware but two. Habitual indulgence of violent 
and ungovernable temper is sufficient in one state, and the dis- 
cretion of the court is the measure of relief in three others. 
It would be almost as difficult to extend the causes of divorce 
in jurisdictions where they are now few, as it would be to 
restrict them in those where there are many. The policy of 
each state must be dictated by its own usages and circumstances. 

8. The evils of the American system of divorce come largely 
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from a perversion of our laws, at the hands of a small and 
unscrupulous class of practitioners in the larger cities, known 
as " divorce " lawyers, whose advertisements and circulars 
are a disgrace to the profession. 

4. These evils are partly due to an unwise extension by law 
of divorce jurisdiction over any parties who are residing for the 
time in the state, regardless of their permanent domicile. 

On this last point our report of 1882 comments as follows : 

'' It is the general doctrine of international law that a divorce 
granted to one who claims only to be a resident in the territory 
where it is sought, and not a domiciled citizen, is of no extra- 
territorial force. No judicial decree is more to be deprecated than 
one which assumes to divorce a married couple, and does so 
within the limits of a particular state or even of the United 
States, but leaves them married still in every foreign country in 
which either may chance to be found. 

" Take for instance, the present statute of Kansas, under 
which it is sufficient if the plaintiff in a divorce suit is at the 
time a resident in the county, and has a residence in the state 
for the year preceding. An Englishman, residing there, brought 
a petition of divorce on the ground of desertion, of which the 
wife received no actual notice, and the divorce was granted. 
He then married again, and his wife applied in England for a 
divorce on the ground of adultery, and obtained it, the court 
disregarding the Kansas divorce, as granted without jurisdic- 
tion for want of a domicile in Kansas on the part of either party, 
and treating the case as one of bigamy coupled with adultery 
(Briggs V8. Briggs, L. R., 5 Prob. and Div., 163, 1880)." 

In Mr. David Dudley Field's Project of an International 
Code, this subject is examined with care, and the suggestion 
made that no divorce be accepted as internationally valid unless 
one or the other of the following conditions of jurisdiction 
exist : 
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"1. When both parties have their domicile within the juris- 
diction at the time of the institution of the suit. 

" 2. When one of them is domiciled there and the other is 
found there at the time the suit is instituted, and is personally 
served with process. 

" 3. When the marriage was celebrated in the country where 
the suit is brought, or by its functionaries, provided the plain- 
tiff is domiciled there when he sues, and the defendant is noti- 
fied in the form prescribed by competent authority according 
to its law. 

" 4. If there is jurisdiction in favor of the plaintiff under the 
foregoing rules, then the court may entertain a cross-action 
for divorce in favor of the defendant.'* 

It is unquestionable that the instances of divorce which have 
brought most reproach on American institutions are those in 
which residence has been accepted as equivalent to domicile, and 
acquired or pretended for the mere purpose of conferring 
jurisdiction. 

Our recommendation in 1882 was that the following bill be 
recommended for adoption in all the states : 

AN ACT TO PREVENT FRAUDULENT DIVORCES. 

The jurisdiction of the courts of this state, in suits for 
divorce, shall be confined to the following classes of cases : 

1. Where both parties were domiciled within this state when 
the action was commenced. 

2. Where the plaintiff was domiciled within this state when 
the action was commenced, and the defendant was personally 
served with process within this state. 

8. Where one of the parties was domiciled within this state 
when the action was commenced, and one or the other of them 
actually resided within this state for one year next preceding 
the commencement of the action. 
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This report was adopted by the Association in 1882, and 
the bill recommended has since been enacted in at least two 
States (Minnesota and New Hampshire). 

We see no reason why the Association should change the 
position thus taken by it after full consideration, six years 
ago. The legislation proposed is of vital importance. No 
court should have statutory power to pass a decree which 
international law warrants the courts of other countries in 
treating as void. Least of all should such a power exist with 
reference to an institution, such as marriage, not dependent on 
mere municipal law, but creating a status known over the 
world. 

Since our former report was submitted, repeated decisions 
have been made in Great Britain and Canada re-afSrming the 
doctrine that an American divorce cannot dissolve an English 
marriage between English subjects, though granted when one 
of them was residing in the United States. 

The distinction between domicile and residence is familiar 
to every lawyer. We give it fiiU force in determining the 
succession to personal property upon the owner's death, in set- 
tling the right to vote, the liability to taxation, the duty of 
allegiance. We recognize the matrimonial domicile as govern- 
ing the property rights of the parties to the marriage contract. 
Is there any hardship in asking every American state to refuse 
to annul marriages unless at least one of the parties has his 
home within its territory? 

The rules of private international law are gradually assum- 
ing definite and certain form. That making domicile a con- 
dition of divorce is generally accepted, and rests on strong 
grounds of reason and convenience. It does not seem to us too 
much to hope that all our American legislatures, if the Local 
Councils of this Association will take care that the matter is 
fairly put before them, far from endeavoring to defeat this 
limitation put by all other civilized nations on divorce juris- 
diction, will come into line for its support. 
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We therefore recommend the adoption of the accompany- 
ing resolution. All of which is respectfully submitted. 

SIMEON E. BALDWIN, 
HENRY HITCHCOCK, 
GEORGE TUCKER BISPHAM, 
JOHN F. DILLON, 
JOHN M. BUTLER. 

July 7, 1888. 

Whereas, At the meeting of this Association in 1882, the 
following action was taken : 

^^ Resolved^ That the several Local Councils and state and 
local Bar Associations be requested to advocate the enactment 
in their respective states of a statute of which the following 
is a draft.'' 

AN ACT TO PREVENT FRAUDULENT DIVORCES. 

The jurisdiction of the courts of this state, in suits for 
divorce, shall be confined to the following classes of cases : 

1. Where both parties were domiciled within this state when 
the action was commenced. 

2. Where the plaintiff was domiciled within this state when 
the action was commenced, and the defendant was personally 
served with process within this state. 

3. Where one of the parties was domiciled within this state 
when the action was commenced, and one or the other of them 
actually resided within this state for one year next preceding 
the commencement of the action. 

And whereas up to the present time Minnesota and New 
Hampshire are the only states which have enacted this statute, 

" Resolved, That this Association reaffirms its conviction that 
such legislation is necessary in every state, to make the 
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divorce procedure of this country conform to the settled princi- 
ples of international law ; and that it urges on the members of 
its Local Councils, and the several state and local Bar Associa- 
tions, to secure the introduction of such a bill at the next 
session of the legislature in their respective states, and advo- 
cate a favorable report from the committee to which it may be 
referred.'* 

MARRIAGES OF AMERICANS WHEN ABROAD. 

To the American Bar Association : 

The Committee on Jurisprudence and Law Reform were by 
a resolution adopted by the Association in 1887 — 

^'Ins^ucted to inquire and report at the next meeting 
whether it would not be desirable to promote the enactment 
in the several states of some uniform law (and, if so, in what 
form) to regulate the marriage of their citizens in foreign 
countries, and the proper authentication and registration of 
such marriages in this country." 

Your committee would now present the following report on 
this subject : 

It is obvious that foreign marriages of American citizens, 
were it possible, could best be regulated by the national govern- 
ment, but as no such function is expressly conferred by our 
constitution upon the United States, we must seek it, if at all, 
in the treaty-making power. If, however, we were to assume 
that this would warrant international conventions as to foreign 
marriages between an American and a foreigner, or even 
between Americans, such treaties, negotiated at different times 
with independent sovereignties, many of whom maintain the 
principles of the Roman law as to parental authority, could 
hardly be expected to lay down any rule of uniform operation. 
And while they would be binding upon the United States, so 
far as its recognition of the status arising from the marriage 
is concerned, it may be open to question whether they would 
be conclusive upon the several states. 
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Congress can also, no doubt, legislate as to foreign marriages 
between citizens of the territories or the District of Columbia. 
The only act thus far passed relating to this subject is that of 
June 22, 1860, now Section 4082 of the Revised Statutes, 
which reads as follows : 

'* MsCrriages in presence of any consular officer of the 
United States in a foreign country, between persons who 
would be authorized to marry if residing in the District of 
Columbia, shall be valid to all intents and purposes, and shall 
have the same effect as if solemnized within the United States. 
And such consular officers shall, in all cases, give to the par- 
ties married before them a certificate of such marriage, and 
shall send another certificate thereof to the Department of 
State, there to be kept; such certificates shall specify the 
names of the parties, their ages, places of birth and residence." 

It would seem that the general words of this statute should 
be construed with reference to those persons only who are 
under the direct legislative jurisdiction of the United States, 
such as the inhabitants of the District of Columbia or of the 
territories. Such was its contemporaneous construction by 
our Department of State,* which has since expressly forbid- 
den marriages at our legations abroad unless the ceremony is 
performed by some authorized functionary in accordance with 
the laws of the country within which it takes place, f 

There is little hardship in requiring the marriage of an 
American to a foreigner, if celebrated abroad, to be celebrated 
according to the formalities prescribed by the place of contract, 
and that this must be done is the prevailing doctrine of inter- 
national law. The French Court of Cassation has, therefore, 
adjudged the marriage of an American with a French woman, 

* DiBpatch of Secretary Cass to Mr. Fay, of November 12, 1860; 
Whart. Dig. of Int. Law, Vol. II., page 732. 

t Dispatch of Secretary Bayard to Mr. Winchester, of August 15, 
1885; 2 Whart. Dig. 741. 
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at the American legation at Paris, to be void, because not 
celebrated before an officer authorized to marry by the laws of 
France. 

But when two Americans desire to marry abroad the case 
is very different. They cannot be presumed to know the for- 
malities prescribed by foreign laws, and if they endeavored to 
learn and follow them would be very likely to fall into uninten- 
tional errors. The important thing for them is to contract in 
such a way as will be recognized in their own country, and in 
a manner agreeable to the associations and customs of home. 

The power of every state to declare how her citizens may 
be married abroad, so as to entitle their new relations to 
respect on their return, is as undoubted as her power to regu- 
late domestic marriages. Only seven of our states and four of 
our territories, however, have as yet passed any enabling act 
on this subject, and all but one content themselves with re- 
affirming the general principle of international law, that a mar- 
riage in a foreign country is valid if celebrated according to 
its law. The single exception is Massachusetts. That state 
has passed the following statute : 

^^ Seo. 28. Marriages solemnized in a foreign country by a 
consul or diplomatic agent of the United States shall be valid 
in this commonwealth."* 

Gen. Stat., page 811, Sec. 28 ; page 812, Sec. 80. 

^' Seo. 80. When a marriage has been solemnized by a con- 
sul or diplomatic agent of the United States, a copy of the 
record or a certificate from such consul or agent shall be pre- 
sumptive evidence of such marriage." 

Other states have statutes providing before whom marriages 
of their citizens may be celebrated ; and declaring all mar- 

* See, for instaDce, Gen. Statutes of Conn., Bev. of 1888, page 609, 
Sec. 2789. 
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riages not so celebrated to be void.* If such provisions are 
given effect as to foreign marriages, the results would certainly 
be very disastrous. 

The British Parliament passed an enabling act in 1849, 
authorizing marriages, where one or both parties are British 
subjects, at any British consulate in the presence of the con- 
sul, and either by him or a minister of religion. The mar- 
riage is registered on the records of the consulate, and a 
^certified copy of the registry is legal evidence. 

Statutes authorizing consular marriages, when the man or 
both parties axe subjects of the state commissioning the con- 
sul, have since been passed by Italy, the Netherlands, Switzer- 
land, Germany and Belgium. They stop short of the British 
law in refusing their sanction to marriages where the woman 
only is a subject of the state enacting the statute ; and it is 
obvious that, as the husband gives his domicile to the wife, 
his case stands on very different ground from hers. She, by 
the act of marriage, deserts her native country, and in plac- 
ing herself under the laws of another, may naturally be 
expected to ascertain and follow them, as she invokes their 
protection. 

This subject has been the theme of repeated discussion at 
the annual sessions of the Institute of International Law and 
of the Association for the Reform and Codification of the 
Laws of Nations. The latter in 1887 adopted the following 
minute : 

" This conference expresses the desire that a clause be 
inserted by the different nations in consular conventions per- 
mitting consuls to celebrate marriages between men of their 
own country and women of the country to which they are 
accredited.** * 

The Belgian law of 1882, already alluded to, is the most 
recent and perhaps best considered of the European statutes 
as to consular marriages, and reads as follows : 

* Beport of 18th Conference, held at London, page 147. 
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" 1. Marriages in a foreign country between Belgians, and 
between Belgians and foreigners, shall be celebrated according 
to the forms usual in the said country. 

" 2. Marriages between Belgians may be equally celebrated 
by the diplomatic agents, and the consuls of Belgium con- 
formably to the Belgian laws. 

" 3. The diplomatic agents and the consuls of Belgium may 
celebrate marriages between Belgian men and foreign women, 
if they obtained the special authorization of the Minister of 
Foreign Affairs. 

" 4. Marriages are published conformably to Belgian laws in 
Belgium by the officer of the Civil State, and by the diplomatic 
agents and consuls in the chanceries where the unions shall be 
celebrated. 

" 5. Marriages celebrated in the forms prescribed by Nos. 
1, 2 and 3 of the present law shall be valid, if the Belgians 
have not contravened the dispositions prescribed by Chapter 1, 
Title v.. Book 1, of the Code Civil, under pain of nullity. 

" 6. The capacity of the foreign woman is regulated by her 
personal law." 

In substance this act appears to your committee well adapted 
to meet the difficulties of the situation. 

It does not attempt to facilitate the marriage of a Belgian 
woman with a foreigner in his own country, and in this does 
not venture as far as the Briti&h statute. It authorizes the 
consul or diplomatic agent to celebrate the marriage, and in 
this goes beyond the law of the United States, which simply 
authorizes his presence as a witness.* 

Tour committee believe that it is highly desirable that our 
states should enact statutes on this subject, and that that of Bel- 
gium above cited may in the main be safely followed. The 
tone of the dispatches and instructions, which have issued from 

* Dispatch of Secretary Frelingbuysen to Mr. Kohnstamm, of December 
20, 1883 ; 2 Whart. Dig. 738. 
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our Department of State through a long course of years, makes 
it unlikely that the negotiation of consular conventions to for- 
ward the same result, would under present circumstances find 
favor there,* A general concurrence, however, of legislation 
on the part of the states, in sanctioning consular marriages, 
would go far towards avoiding the main ground of objection ; 
and, should it become universal, would seem to remove it alto- 
gether. It would certainly be most fortunate if, by the aid of 
appropriate legislation and diplomacy, the state and national 
governments could ultimately unite in a common policy in this 
respect. 

The number of our citizens who cross the Atlantic for 
pleasure or business is constantly increasing, and marriages 
between them abroad are of common occurrence. Independ- 
ently of the difficulty of ascertaining and following the require- 
ments of a foreign law, as to the conditions or formalities of 
marriage, to fulfil them often occasions an unwelcome delay. 
Baptismal certificates must be sent for across the Atlantic, or 
other papers, material and readily accessible under foreign 
registration system, but often regarded here as of little, if any, 
legal importance, and therefore, not always easy to obtain. 

As the policy of every state in this respect must be the same, 
it would seem that it ought not to be difficult for all to agree 
on a statute to express it, and we think the Association might 
do a valuable service in putting the necessary provisions in 
legal form, and bringing the matter before the proper 
authorities. 

Every government, which enacts such a rule of this char- 
acter, makes an important contribution towards the develop- 
ment of international law in the direction of recognizing such 
marriages as internationally valid. The statutes of Great 
Britain, Germany, Italy, Belgium, Switzerland and the Neth- 
erlands, already mentioned, may fairly be claimed to commit 

* See, especially, the ** Printed Personal Instructions to Diplomatic 
Agents " of 1886, 2 Whart. Dig. 742, and Secretary Bayard's dispatch to 
Mr. McLane of May 9, 1887, 2 Whart. Dig. (2d Ed.) 978. 
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those powers to the support of such a doctrine, and every 
American state, which follows their example, widens the field 
within which it prevails ; for no government assuming such 
jurisdiction over marriages of its citizens abroad could well 
deny full efiect to similar legislation by other governments as 
to their citizens in like circumstances. Each separate state, it 
is true, can only legislate for itself, but it is from just such 
separate action of independent sovereignties, coming gradually 
to express the general sentiment of Christendom, that inter- 
national law derives its life and growth. 

Your committee have, therefore, prepared the draft of an 
act which seems to them suitable for general adoption, and 
would recommend its endorsement by the accompanying 
resolution. 

The terms " consular " and " diplomatic '* officers used in 
the act, are defined in the Revised Statutes of the United 
States (Sec. 1674) as follows : 

" Consular officer'* shall be deemed to include consuls-gen- 
eral, consuls, commercial agents, deputy consuls, vice-consuls, 
vice-commercial agents, and consular agents, and none others. 

^^ Diplomatic officer ** shall be deemed to include ambassa- 
dors, envoys extraordinary, ministers plenipotentiary, ministers 
resident, commissioners, charges d'affi^iires, agents, and secre- 
taries of legation, and none others. 

All of which is respectfully submitted. 

SIMEON E. BALDWIN, 
HENRY HITCHCOCK, 
GEORGE TUCKER BISPHAM, 
JOHN F. DILLON, 
JOHN M. BUTLER. 
July 9, 1888. 

" Sesolvedy That the several Local Councils and State Bar 
Associations be requested to cause the following bill for a pub- 
lic act to be introduced at the next session of the legislature in 
their respective states, and to advocate its enactment.'' 
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AN ACT CONCERNING FOREIGN MARRIAGES. 

" Sec. 1. Marriages in a foreign country between citizens of 
this state, or between a citizen of this state and a foreigner, 
shall be valid, if celebrated according to the laws of such 
country.* 

''Sec. 2. Marriages in a foreign country between citizens of 
this state, or between a citizen of this state and a foreign 
woman, shall be valid, also, if celebrated at a legation or con- 
sulate of the United States, by a diplomatic or consular officer 
of the United States connected with such legation or consulate, 
or, in his presence, by any minister of religion.* 

'^ Sec 3. Such diplomatic or consular officer shall cause a 
record of the marriage to be kept at such legation or consulate, 
and shall sign and give to each of the parties so married, a 
certificate of such marriage, and shall send another to the 
Department of State at Washington, and another to the 
Secretary of this state for record ; and such certificate under 
the seal of the legation or consulate, or a certified copy of the 
record thereof from the Secretary of this state, shall be legal 
evidence of such marriage. Such certificates shall specify the 
names of the parties, their ages, places of birth and residence, 
the date and place of marriage, and the name and official, or 
ecclesiastical, position of the person by whom the marriage 
was celebrated. 

^^ Sec 4. Every man, so married, shall within three months 
after his return to this state, deliver either such a certificate 
of his marriage, or a copy from the office of the Secretary of 
the state of the record of such a certificate, to such recording 
officer, if any, as under the laws of this state as then existing, 
would be required to register or record such marriage, had it 
occurred at the home of the husband within this state ; and 
for any neglect of such delivery, he shall forfeit $20. 

" Sec 5. This act shall not apply in fiivor of any citizen of 

»■■■■*■■ - -'- ■■■ ■ ■ ' ' ' " ^ m m ^^m^^^ n I m w^^^^^ ii i ■ ■ ^^^^^^^^g^^-^^^^w^— 

* Amendments to these sections were adopted. (See page 58.) 
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this state, who, in order to evade any of its laws and with the 
intention of returning to reside here, shall go into any foreign 
country and be married there, and afterward return and reside 
in this state ; or who is under the age of twenty-one years, at 
the time of the marriage, unless the written consent of his or 
her father or guardian to such marriage is filed in such legation 
or consulate before the marriage." 
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REPORT OP COMMITTEE ON JUDICIAL ADMINISTRATION AND 

REMEDIAL PROCEDURE ON RESOLUTION AS TO 

THE SALARIES OF THE DISTRICT 

JUDGES. 

To the American Bar Association : 

The Committee on Judicial Administration and Remedial 
Procedure, to whom was referred the resolution of Mr. Morris, 
of Tennessee, as to the salaries of the district judges of the 
United States, report as follows : 

We are not willing to report in favor of the adoption of the 
resolution as it stands. We feel as strongly as the mover of 
the resolution that it is the duty of Congress to take action 
upon the subject of those salaries. But the bill referred to in 
this resolution would do nothing to bring about that propor- 
tion between labor and expense on one side and compensation 
on the other, which is the only reasonable principle to apply to 
the subject. In view of the enormous disproportion between 
the amount of the labor required of our United States district 
judges in different districts, and the disproportion of expense 
required of them, a proposition to put them all upon an equal 
salary, can never appear a just one to any one acquainted with 
the subject. The proposition of this resolution which is to 
give all the district judges salaries of $5,000, would do but 
little towards remedying the injustice of the present situation. 
And that only by substituting for it a different injustice. 

The injustice of the present situation consists in the utter 
inadequacy of the compensation of the district judges in the 
more populous and commercial districts. As the rate of com- 
pensation now stands, no man who is at all fit for the position 
can take one of those offices unless he chooses to work for the 



JUDICIAL ADMINISTRATION. 828 

United States for a very much less rate of compensation than 
his fellow citizens would gladly give him for the same amount 
of work, thus practically compelling the appointee to contribute 
by his ill-paid labor to the overflowing Treasury of the United 
States. This injustice is made more glaring by the fact that 
these judges are the very ones whose expense of ordinary 
living or of compulsory absence from their residence must be 
the heaviest. 

These things ought not so to be. 

Two methods have been suggested of legislation to relieve 
this injustice. The one is that embodied by the Bar Associa- 
tion of the City of New York, in a bill whose passage it urged 
upon this present Congress thus far without effect. A bill 
which referred, however, to the Second Circuit only. The 
principle of that bill is to gauge the salary of the district 
judges of the United States in any district by the salary paid 
by the state in which the district lies to a judge of a state 
court of first instance. 

But an objection is urged to this that it is rarely wise to 
have matters pertaining to the United States placed under the 
control of state legislation, and that a state of things might 
arise under such a system which would work serious harm to 
the judiciary of the United States. 

Another method, and one which commends itself to the com- 
mittee as preferable, would be to gauge the salaries of the 
district judges by a reference to the size of the cities within 
the districts. The population of the cities, in a rough way, 
furnishes a sort of a measure of the amount of judicial busi- 
ness, as well as of the expense of living. 

The committee believe that a bill which should fix a mini- 
mum salary for a judge of a district court of the United 
States at say $4,000, with an increase proportionate to the 
population of any city within such district as fixed by the 
census of the United States, ought to commend itself to the 
minds of reasonable men throughout the country. 

The committee are well aware that it is not the salaries of 
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the district judges only of the United States which need 
revision, and that any eflFort to revise them would probably 
have to be coupled, as it ought to be, with a revision of all 
judicial salaries paid by the United States. But they believe 
that if any principle can be adopted for a revision of the salaries 
of the district judges, a mode of revision of all judicial salaries 
will not be hard to find. 

The committee, therefore, in place of the resolution of Mr. 
Morris, respectfully recommend the adoption of the following 
resolutions : 

*^ Resolvedy That a revision of the salaries of the district 
judges of the United States in such wise as to remedy the injus- 
tice under which many of them sufier by reason of the dispro- 
portion between the labor required of them, and the necessary 
expense thrown on them, and the compensation paid them by 
the United States, is a legislative duty which Congress has too 
long neglected. 

" Hesolvedj That this Association recommends that Con- 
gress shall make such revision by the adoption of a minimum 
salary of $4,000, with a provision that the salary of every 
district judge within whose jurisdiction there shall be a city 
having a population according to the latest census of the United 
States of over two hundred thousand inhabitants, shall be pro- 
portionally increased on the principle suggested in the report 
up to a maximum of $10,000.'* 

And with a further provision that where any district judge 

is required by law to hold court at any other place than the 

place of his residence, his expenses during his absence from 

his residence, not exceeding $10 a day, shall also be borne by 

the United States. 

R. D. BENEDICT, 

RUFUS KING. 

August 16, 1888. 

The previous resolutions having been referred back to the 
committee with instruction to report a resolution relating to 
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the salaries of all the judges of the United States, the com- 
mittee report the following additional resolution : 

RUFUS KING, 
R. D. BENEDICT. 



" Resolved^ That this Association in addition to the above 
resolutions relating to the salaries of the district judges, 
reported by the committee, also declares, that the salaries of 
all the judges of the courts of the United States are inadequate, 
and that a revision of them all should be made by Congress 
without delay, in such wise that the services of those officers 
invaluable to the country, should be fairly compensated by an 
increase proportionate to the increase of judicial business and 
the expense of living." 
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INDIANA. 



ABRAM W. HENDRICKS. 

4 

For many years before the death of Abram W. Hendricks 
on the twenty-fifth day of November, 1887, no lawyer of the 
Indiana Bar stood higher among its members, and he had for 
his contemporaries and competitors for its honors men who 
have achieved national reputation in both law and politics. 
Bom in Westmoreland County, Pennsylvania, in October, 
1822, he came to Indiana at the age of fourteen, with his 
brother Joseph, and was for nearly two years employed as a 
clerk in a mercantile establishment at Madison. In May, 1838, 
he entered the preparatory department at South Hanover Col- 
lege, near Madison, and remained there until September, 1840, 
when he left that institution, and, in November of the same 
year, entered the Sophomore class of JeflFerson College, 
Pennsylvania. In a brief autobiographical note he " blesses 
the refractory spirit which caused his departure " from South 
Hanover and " remembers with greater pleasure the severer 
studies" at Jefferson College. He refers to "Old Jeffer- 
son " in terms of affection, and dwells with some pride on the 
triumph which he won as the representative of one of its 
literary societies, in a contest between them, while he regrets 
that the honors could not be divided with his opponent whose 
abilities commanded his respect. In 1848, Mr. Hendricks 
was graduated from Jefferson College and, returning to Madi- 
son, began in November of that year in the oflSce and under 

(327) 
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the supervision of his uncle, William Hendricks, a lawyer of 
distinction, the preparation for his professional life. His 
studies in the oflSce were supplemented by a term at the law 
school of Transylvania University in Lexington, Kentucky, 
where he entered the Senior class in November, 1844, and 
received its diploma in February, 1845. His father's family 
having removed to Rising Sun, Indiana, he went thither from 
the law school, and being admitted to the Bar in April, 1846, 
opened an office. He says that he " trembled with conscious 
ignorance and inexperience " whenever a client entered his 
door, and describes the ensuing term of the Circuit Court as 
" an awful crisis." On the first Monday of January, 1846, 
he went back to Madison and there gave himself with unremit- 
ting industry and zeal to the practice of his profession, first in 
partnership with a Mr. Sheets, then alone, and afterwards as a 
partner of the late Hon. William McKee Dunn who subse- 
quently became member of Congress from the Madison district 
and Judge Advocate General of the United States Army. 
He soon made his way to the front, and in 1866 was invited to 
become a member of the firm at Indianapolis of which his 
cousin, the late Vice-President Thomas A. Hendricks, and the 
late Oscar B. Hord, one of the authors of Gavin and Hordes 
compilation of the Indiana Statutes, were, and the late Gover- 
nor Conrad Baker afterwards became, members, and accepted 
the invitation. It was soon recognized that Mr. Hendricks 
brought as much to this connection as he received from it. 
His long and successful practice at Madison had conclusively 
demonstrated that the timidity and distrust of his abilities 
which had oppressed him at Rising Sun were without any 
foundation, and the reputation which he had already acquired 
as a profound and erudite lawyer was verified and enlarged at 
Indianapolis. He remained a member of the firm of Baker, 
Hord & Hendricks until his death, and, during the period of 
his connection with it, was entrusted with some of the most 
important litigation that ever received the consideration of the 
Federal and state courts of Indiana. The generous regard 
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for others which was illustrated in his feelings towards his 
defeated opponent in the hour of a hard-earned victory at 
JeflFerson College, and the "refractory spirit," which would 
not brook any interference with his personal liberty, never left 
him, but were always conspicuous traits of his character and 
entered into all his relations with others. The following 
extract from a Memorial of the Indiana Bar is not more than 
just to him : 

" The Bar of Indiana has long regarded Abram W. 
Hendricks as a type and expression of its best aspirations. 
Its noblest impulses were personified in him. He was the 
ideal lawyer — the exemplar of professional learning and accom- 
plishments for its younger members. In him were united 
thorough intellectual equipment and absolute purity of 
character. He had a strong, alert and penetrative intellect, 
whose native vigor was increased by his training at the Bar 
and researches in the library. In forensic argument he had 
not only the power of compact and logical statement but he 
exhibited a wise insight, beyond and above mere skill in 
dialectic fence, which illumined the most intricate and abstruse 
subjects, and brought them within the comprehension of every 
mind. With an aptitude for the details of practice, he had a 
broad and firm grasp of the general principles of legislation 
and judicature which lie at their base. With a rugged honesty 
which entered into and controlled every act of his life, he had 
a nice and discriminative ethical sense which was unerring in 
its judgments. He had the highest intellectual as well as 
moral integrity, with the courage of both, and he refused to 
accept the opinions that were prescribed by political or eccle- 
siastical bodies unless they obtained the full approval of his own 
conscience and judgment. His demeanor was marked by a 
sensitive consideration for the rights and feelings of others, 
and is inadequately described as chivalrous or courtly because 
it was more sincere and less pretentious than that to which 
these terms are ordinarily applied. He was deferential with- 
out being obsequious, and his politeness was never extended to 
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the sacrifice of his convictions, nor was it ever a device for the 
promotion of personal ends. It was the emanation of a noble 
and generous spirit — its natural and appropriate manifestation 
and investiture — and it entitled him to wear 

" Without abuse 
The grand old name of gentleman 
Defamed by every charlatan, 
And Boiled with all ignoble use. 

" He was not a mere lawyer. His active and inquisitive 
mind was not fully satisfied by the petty details of courts and 
cases. While deeply occupied with the drudgery of a labori- 
ous and exacting profession, he found time to gratify his love 
of its literature and philosophy. Even in these upper realms 
of his vocation, his eager and catholic intellectuality was not 
content to rest. His conversation and public addresses fur- 
nished ample evidence of a wide and liberal culture, for he took 
all knowledge for his province, and was not confined to any 
single department of it." 



OSCAR B. HORD. 



Oscar B. Hord, who died at Indianapolis, Indiana, on the 
fifteenth day of January, 1888, was bom in Mason County, 
Kentucky, on August 31, 1829. He studied law with his 
father in Maysville, Kentucky, and at the age of twenty-one 
years he became a citizen of Indiana, and began the practice 
of law at Greensburg. In 1860, he was the Democratic candi- 
date for Attorney General of the state, and was defeated with 
his ticket ; in 1862, he was again a candidate for the same 
oflBce, and was elected. Shortly after his election he removed 
to Indianapolis, and at the close of his official term he entered 
into partnership with Thomas A Hendricks. In 1866, this 
firm was enlarged by the admission of Abram W. Hendricks, 
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and achieved a wide reputation under the style of Hendricks, 
Hord & Hendricks. In 1872, Thomas A. Hendricks became 
the Governor of the state, as the successor of Conrad Baker, 
and the latter took the place of Thomas A. Hendricks in the 
law firm, the name of which was then changed to Baker, 
Hord & Hendricks. Although the senior member of this 
firm in continuous connection, Mr. Hord was the junior in 
age of each of his three partners named; and he was the last 
survivor, by a strange providence their deaths having all 
occurred in the space of three years. 

Personally, Mr. Hord had no political ambition, but he 
always took a deep interest in politics, and was recognized as 
one of the leaders of his party in his state, having been a 
delegate to the National Democratic Conventions of 1880 and 
1884. But he grudgingly gave time and thought to any object 
that was not related to the work and duties of his profession ; 
and, however engrossed he may have been in any campaign, 
the morning after election always found him at his ofiice at 
an early hour, ready to take up his law business with appar- 
ently no concern in the issue of the political contest that had 
just closed. 

Before his removal to Indianapolis, Mr. Hord had issued 
the Gavin and Hord Revision of the Indiana Statutes, and the 
evidences of industry, method, care, and research shown by 
this work were characteristic of Oscar B. Hord, the lawyer. 
He never regarded himself as thoroughly prepared upon any 
legal question, unless he had collated all the cases and dicta 
that had a direct or remote bearing upon the matter under 
consideration. Mr. Hord was endowed with a remarkable 
memory ; and starting in the practice of law, as he did, con- 
currently with the publication of the last volumes of the 
Blackford Reports, his study of the decisions of the state 
Supreme Court began with the opinions of its oldest judges, 
and was continued down to the day of his death, while his 
information respecting Indiana legislation, acquired in his 
work of the Gavin and Hord Revision, was supplemented by 
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careful attention to the subsequent Session Laws; so that it 
can be safely said that, in knowledge of the state juridical 
history, he had no superior in the Indiana Bar. His familiarity 
with United States Supreme Court Reports was also large. 
But Mr. Hord was something more than a case lawyer. His 
mental grasp was such that his knowledge of principles was as 
full as his mastery of details was perfect. In counsel he was 
always conservative ; in court room contest, he was adroit and 
intrepid. Clients knew that to his cautious temperament 
were added qualities which made him, as a trial lawyer, what 
is styled a " good fighter ; " and it not infrequently happened 
that after he had unsuccessfully urged the compromise of 
litigation, at the end of the lawsuit he reported a victory to 
his client, with the remark that " the chapter of accidents was 
in our favor." 

From his professional labors he had respite in general litera- 
ture, and he found delight equally in history, fiction, travel 
and science. Hard student as he was, there was nothing of 
the recluse in his make-up, and by no one was social converse 
more enjoyed. His genial temperament and courtly manners, 
coupled with his wide acquaintance with literature and facility 
of verbal expression, made him a fascinating conversationalist ; 
so that it was truly said of him "his literary culture and his 
powers of conversation made an acquaintance with him a 
liberal education." 

His generous nature, his firm integrity, and his high honor, 
— his noble manhood in fact, — found at once an expression 
and a measure, in a respect and admiration for his senior part- 
ners, which was tantamount to filial love. 
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LOUISIANA. 



SAMUEL PETERS BLANC. 

On the ninth day of February, 1888, Samuel Peters Blanc, 
son of Jules A. Blanc and grandson of Samuel Jarvis Peters, 
a native of New Orleans and a member of the American Bar 
Association, passed from time into eternity, in the forty-third 
year of his age. 

He was a cadet at the Virginia Military Institute at the com- 
mencement of the Civil War ; and, soon thereafter, became 
a midshipman on the Confederate cruiser MacKrae, then ly- 
ing in the harbor of New Orleans. When the Federal fleet 
captured that city, Midshipman Blanc escaped into the Con- 
federate lines; and was subsequently promoted, for gallant 
conduct, to a First Lieutenantcy in the Confederate Navy, and 
was assigned to duty on the gun-boat Webb. When the 
Webb ran the blockade in front of New Orleans in 1864, a 
shell from one of the Federal war vessels, with its fuse still 
burning, fell on her deck. Lieut. Blanc gallantly sprang for- 
ward, grasped the shell and threw it overboard, thus saving 
many of his comrades from injury. Forts Jackson and St. 
Phillipe, situated on the Mississippi, about one hundred miles 
below New Orleans, were then in the hands of the United 
States troops, and were warned by telegraph that the Webb 
had successfully passed the fleet in the river at New Orleans ; 
so that when she appeared in sight of the Forts she found the 
flotilla there in position to prevent effectually her further pas- 
sage toward the gulf. She was accordingly run ashore and 
burned to prevent capture. Her officers and crew escaped in 
the swamp ; Lieut. Blanc, however, was subsequently captured 
and kept in Fort Warren as a prisoner until the close of the 
war. 

In 1866, the deceased married Miss Kate Hyman, of New 
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Orleans, while he was a law student in the University of 
Louisiana. He was admitted to the Bar in 1867, and took a 
very high rank in his profession when he became Assistant 
City Attorney — an office he filled with marked fidelity, dis- 
tinction and success from 1876 to 1880. 

No member of the Louisiana Bar ever attained so large a 
reputation in the department of law particularly applicable to 
municipal corporations and taxation. He did not, however, 
confine his attention to such matters, but adorned every other 
subject which came within«the range of his study. One of his 
peculiar gifts was his extraordinary capacity for taking pains. 

In addition to his natural disposition /or work his style, both 
as writer and speaker, was richly fluent and fervid. In 
temperament he was cheerful, courteous and honorable. All 
these and other noble qualities of mind and heart combined to 
make him one of the most interesting, brightest and best 
beloved of his generation at the New Orleans Bar, and, in his 
untimely death, one of Louisiana's noblest sons has been 
called away. 

A beloved wife, four children, and many relatives and friends 
survive, who sincerely mourn his loss. 



MINNESOTA. 



A. L. LEVL 



Albert L. Levi was bom at Hagerstown, Maryland, and 
was educated at that place and at Carlisle, Pennsylvania ; he 
was a well-read and educated man, and was the son of a well- 
known educator. In 1867, he commenced practice at Lyons, 
Iowa, in partnership with Nathan Corning, Esq. ; afterwards, 
he practiced law at Clinton, Iowa, from which place he 
went to Minneapolis, in 1874, and was at first engaged in 
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practice with the firm of Beebe & Shaw, each member of 
which was at one time upon the bench. In 1875, upon the 
retirement of Judge Beebe from the firm, Mr. Levi entered in 
partnership with Mr. Shaw under the name of Shaw & Levi ; 
and, subsequently, a new member having been admitted, the 
firm became for several years well known as Shaw, Levi & 
Cray. In 1882, Mr. Shaw being advanced to the District 
bench, the firm became Levi, Cray & Hart ; but for several 
years prior to his death Mr. Levi had been engaged in practic- 
ing; alone. • 

The respective firms, of which Mr. Levi at different times 
was a member, all enjoyed an extensive practice, and were 
engaged in many weighty and important litigations, and a 
large part of the serious and active work, which was thereby 
required, was performed by Mr. Levi. After his retirement 
from the firm of Levi, Cray & Hart, the failing and precarious 
health of Mr. Levi required a measurable abandonment of the 
active and vigorous work to which he had been accustomed ; 
he was, however, still engaged in general practice, and was 
counsel in several memorable suits of great importance, among 
others the famous case of King vs. Remington, which involved 
Resulting Trusts. His devotion to his practice and to the 
interest of his clients continued unabated until his final illness. 

But little was known at Minneapolis of Mr. Levi's early 
life in Maryland, where he was born, or of his practice at the 
Bar in the State of Iowa. After his accession to the Bar of 
Hennepin County, Minnesota, he speedily became known and 
recognized as a man of strict integrity, and a gentleman of 
singularly sweet disposition and an engaging affability of man- 
ner ; and thereafter he enjoyed an enviable reputation as a 
scholar who had added to an intuitive love of and delight in 
literary pursuits, a solid education and varied and extensive 
study and reading, which ren4ered association with him a 
perpetual pleasure, and as a lawyer, whose natural ability, 
professional acquirements, and facility of exhaustive research 
constituted him, in forensic contests, an antagonist both to be 
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feared and admired. It was thus his fortune during his entire 
professional career in Minnesota to be counted among the lead- 
ing members of the profession. 



NEW YORK. 



LEWIS HBNRY BELLINGER. 

Lewis Henry Bellinger was born in the town of Root, 
Montgomery County, New York, February 18, 1841, of ex- 
cellent parentage, the family being of German origin and 
having been settled in central New York, for nearly two hun- 
dred years. 

His early years were passed on his father's farm and in 
attending the common school of th^ district. Later, he was a 
student at the Academies of Whitestown, Oneida County; 
Canajoharie, Montgomery County ; and Fairfield, Herkimer 
County, successively. In 1859, he entered Union College, 
Schenectady, was graduated in August, 1863, and received the 
degree of LL. B. He also joined the Societas Adelphica. 

Having chosen the profession of the law, he shortly there- 
after entered himself as a student in the office of the late 
Hon. Roscoe Conkling, at Utica. He was admitted to prac- 
tice as an attorney and counselor at law, on April 6, 1865. 
He thereupon settled at Fort Plain, Montgomery County, and 
formed a co-partnership with the late Hon. Peter J. Wagner. 
This connection did not long continue, and, while still devot- 
ing himself to the law, he began to give attention to fire and 
life insurance. 

About 1867, he removed to Troy and became associated with 
Peck & Hillman, general agents for the Connecticut Mutual 
Life Insurance Company. Within a year or two, he went to 
Hartford, Connecticut, and entered the employ of that com- 
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pany as an adjuster. He so continued until 1876, when he 
accepted a similar engagement with the Knickerbocker Life 
Insurance Company of New York City, and remained with it 
until its suspension. 

During this period he became a most successful adjuster and 
was constantly engaged in traveling throughout the entire 
country. Thereafter he devoted himself to his own business 
affairs, and by skill and attention amassed a competency. 

Early in 1886, his health failed and his mind became 
affected, but his relatives believ-ed the aberration to be 
temporary. Their hopes proved to be unfounded, and on the 
seventh day of March, 1886, he died at Canajoharie. 

Mr. Bellinger never married. He was a man of large 
frame and imposing presence, of genial ways and possessed of 
many friends, to whom his untimely and sad end was a great 
shock. 



WILLIAM DORSHEIMER. 

William Dorsheimer, of New York City, died at Savannah, 
Georgia, on the twenty-sixth day of March, 1888. Mr. 
Dorsheimer was born at Lyons, New York, on the fifth day 
of February, 1832. He entered Harvard College in 1849, 
but after remaining at that place for two years, he was com- 
pelled by ill-health to leave it, and did not resume his con- 
nection. He pursued his professional studies in the ofiice of 
Fillmore & Haven at Buffalo, and was admitted to the Bar 
in 1854. 

His character, qualities and talents, marked him in early life 
for future distinction. His father, Phillip Dorsheimer, a man 
of great natural talents, and widely known throughout western 
New York as a prominent Democrat, engaged in the rising 
movement for the formation of the Republican party, inspired 
him with his irrepressible enthusiasm for public objects, and 



388 OBITUARIES. 

this sentiment *was cultivated and disciplined by familiar 
intercourse with Mr. Albert H. Tracy, of Buffalo, a man of 
great intellectual power, who took a deep interest in his young 
friend. 

Ardently participating in the enthusiasm which marked the 
period preceding the rebellion, and which clustered around 
the name of Fremont, when that leader was made a Major 
General and placed at the head of the Department of the 
West, he joined his staff and looked forward with intense 
interest to a campaign down the Valley of the Mississippi, 
which would become historic. These somewhat visionary 
hopes were disappointed, and when Fremont was superseded, 
Dorsheimer returned to the practice of his profession. 

He was appointed by President Johnson, District Attorney 
for the Northern District of New York, and filled that oflSce 
during several years, with distinction. 

His professional pursuits were interrupted in 1873 by a 
protracted illness, consequent upon a sunstroke, and the inter- 
ruption was prolonged by a severe bereavement in the death of a 
daughter — his only child — to whom he was devotedly attached. 
He struggled manfully against these depressing calamities and 
when his health and strength were in some measure restored 
to him, accepted a nomination by the Democratic party, to 
which he had returned, for the oflBce of Lieutenant Governor of 
New York, on the ticket with Samuel J. Tilden. He entered 
with ardor into the political projects and reforms which Gov. 
Tilden inaugurated, and was his principal representative at the 
convention in 1876, in St. Louis, at which the latter was 
nominated for the Presidency. In 1877, Mr. Dorsheimer was 
induced to move his residence from Buffalo to New York City, 
in order to engage in the practice of the law, where he was asso- 
ciated first, with the firm of Wingate & CuUen, and afterwards 
with the firm of which Mr. David Dudley Field was the senior 
member. In 1882, he was again induced to enter public life, 
and was elected a member of the House of Representatives, 
but after serving his term declined a renomination. Upon 
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the inauguration of President Cleveland, he was appointed 
District Attorney for the Southern District of New York. 
He had long entertained a high estimate of the opportunities 
for public influence enjoyed by the proprietors and editors of 
leading newspapers in New York, and in 1886, he became the 
principal owner and editor of The New York Star, and soon 
after resigned the office of District Attorney. He continued 
to conduct the Star until his death. 

Mr. Dorsheimer*s talents were of a high order,and had he been 
able and inclined to devote himself without interruption to his 
chosen profession, he could hardly have failed to reach a fore- 
most place. But public life always had superior attractions for 
him, and he shone conspicuously in it. His fine and com- 
manding presence, his wide and varied attainments and 
experience, and his impressive style of speech easily won for 
him consideration and deference in' all places, and his keen 
relish of social pleasures, and love of literature and the arts, 
made him a delightful companion. He took a deep interest 
in those things which tend to adorn cities and capitals. To 
him, more than to any one else, the city of Buffalo owes her 
public park. He was also very active in procuring the res- 
ervation, for public purposes, of the lands surrounding the 
Niagara Falls, and in securing the labors of Richardson and 
Hunt upon the capitol at Albany. Mr. Dorsheimer married 
in 1861, Miss Isabella Patchen, daughter of Aaron D. Patchen, 
of Buffalo, who survives him. 



ALGERNON SYDNEY SULLIVAN. 

Algernon Sydney Sullivan died at his home in New York 
City, on December 4, 1887, after a brief illness. 

He had long been a conspicuous figure in public life, and 
his death gave a shock to the entire community in which he 
was so eminent and highly prized, and it elicited an expres- 
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sion of profound grief from the most distinguished circles in 
the land. 

He was the second son of Judge Jeremiah Sullivan, and was 
born at Madison, Indiana, April 5, 1826. At nineteen he 
was graduated from Miami University at Oxford, Ohio. He 
studied law in the office of his father, who was one of the 
justices of the Supreme Court of Indiana from 1837 to 1846, 
and of whom it has been said that ^'his opinions as recorded 
by Blackford are models of legal composition.*' 

While yet a law student, Mr. Sullivan was attracted to pub- 
lic affairs, and he made a successful tour of his native state as 
a speaker upon the subject of public school education, then a 
vital consideration in the popular mind. 

When admitted to the Bar he settled in Cincinnati, where 
' his legal knowledge, his skill and grace in speaking, and his 
marked refinement of character, at once brought him into dis- 
tinguished prominence. 

In the spring of 1857, Mr. Sullivan established his home 
in the city of New York, and upon motion of the late Daniel 
Lord was admitted to the Bar. Then began his career of 
thirty years as a lawyer and public man in the metropolis of 
our country. He threw himself with ardent enthusiasm and 
vigorous ability into the practice of the law, and he was 
immediately recognized as a man of exceptional professional 
power, authority, and worth. 

In 1861, occurred a singular and striking episode in his 
legal life, strongly indicative in its results of his noble inde- 
pendence of mind and staunch integrity of character. He 
had been retained by the ruling authorities of the states then 
in revolt against our national government, as counsel for 
the officers and crew of the schooner Savannah, then 
prisoners in New York, under a charge of piracy. The case 
came on before Judge Nelson and Judge Shipman in the 
Circuit Court of the United States for the Southern District 
of New York, on July 17, 1861, and Mr. Sullivan appeared 
for Captain Baker. The illness of Judge Nelson caused a 
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postponement till the following October. In this interval^ Mr. 
Sullivan was arrested on a charge of disloyalty to the United 
States government, and was imprisoned in Fort Lafayette. 

This proceeding elicited a vigorous protest from some of the 
first jurists of the country, friends to the Administration, 
stating the arrest under the circumstances to be a public out- 
rage, and completely vindicating Mr. Sullivan's course as 
counsel, both to his client and the state. After a short impri- 
sonment, he was released quite as unexpectedly as he had been 
arrested, and two days later appeared in court among his dis- 
tinguished associates in the trial of the case which had made 
him a prisoner. His triumph was absolute and complete, and 
from this time onward his legal business and reputation inces- 
santly increased. 

In 1870, he was appointed Assistant District Attorney for 
the city of New York, which ofiice he held till 1873, when he 
resigned it with a preference for his private practice of the 
law. In 1875, he was appointed Public Administrator in the 
city of New York, and that most responsible post he held for 
ten years, accomplishing in it great public good. His resigna- 
tion having been three times tendered by him, was finally 
accepted in 1885, and from this time Mr. Sullivan declined all 
public office, devoting himself more and more to the duties of 
his increasing private law practice, for while active in public 
concerns as above stated, he was steadily attaining, through 
the daily and successful performance of his professional labors, 
that distinction and pre-eminence which early made him one 
of the recognized leaders of the Bar. 

He was distinctively a lawyer ; by heritage from his eminent 
father ; by a natural judicial cast of mind ; and by a cultivated 
and liberal legal education. His other accomplishments and 
works, distinguished and varied as they were, were only sec- 
ondary to his profession. The law was his life work, and his 
life love as well. 

For thirty years in the city of his adoption, and for eight 
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years in the state of his early labors, be was a working law- 
yer, and it was in tbis aspect tbat be loved to be regarded. 

His life, bis virtues, bis judicial quality, unwavering bon- 
esty and legal acumen, led all judges to receive bis words 
almost as tbose of a friend of tbe court — not merely as tbose 
of an advocate. 

No lawyer equaled bim in tbe affection and admiration of 
tbe Bar. 

Along witb tbe strenuous duties of bis lawyer-life, Mr. 
Sullivan found most congenial recreation in an indulgence of 
bis interest and taste in art matters. It was mucb to bis taste, 
and be was mucb called upon, to speak on occasions of a 
patriotic or an artistic kind. He was mucb interested in 
music and in tbe advancement of our national art and litera- 
ture, and bis aid was never denied to any proper movement in 
tbat cause. Among tbe most recent occasions of tbis character 
in wbicb be took an active part, was tbe work of commemora- 
ting tbe poet Poe, and be presided over tbe dedication of tbe 
monument to tbat man of genius, wbicb was placed by tbe 
actors of America in tbe Metropolitan Museum of Art. 

In politics, Mr. Sullivan was a Democrat, and sustained bis 
principles in all issues, speaking in public in tbeir support 
witb tbe courage, constancy and enthusiasm of bis nature. 
He was a member of the Young Men's Democratic Club, tbe 
Manhattan and tbe Lotus Clubs, the Ohio Society of New 
York City, the Historical Society, tbe Alpha Delta Phi 
Fraternity, President of tbe Southern Society of New York 
City, President of the New York College of Music, and a 
member of tbe Board of Directors of the Presbyterian Hospi- 
tal in the city of New York. He was likewise a lifelong 
member in tbe Presbyterian church, and as a trustee and by 
many gifts to sustain like charities, he rendered efficient ser- 
vice to the Divine Master whom be devoutly loved and hum- 
bly followed. 
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OHIO. 



EDMOND STAFFORD YOUNG. 

1 

To the professional reader, the life history of a brother 
lawyer, — ^thoroughly deserving of the name, — is never devoid 
of interest. Such a man was Edmond Stafford Young, whose 
sudden death, on the 14th of February, 1888, at his home in 
Dayton, Ohio, cast a pall of sadness over the entire community 
in which his professional life was passed. He was born in 
Lyme, New Hampshire, on the twenty-eighth day of February, 
A. D. 1827, his father George Murray Young, being a native 
of Litchfield, Connecticut, and his mother Sibel Green, of 
Lyme, New Hampshire. 

He moved to Ohio, with his parents when a youth, and 
received his education at Granville College (now Denison 
University), and at Farmers' (now Belmont) College, graduat- 
ing from the latter institution in 1845. After serving for a 
period as Chief Deputy in the County Clerk's Office at Day- 
ton, Ohio, he entered on the study of the law, graduating 
from the Cincinnati Law School, and being admitted to prac- 
tice in the year 1853. In 1856, he married Sarah B. Dechert, 
daughter of Elijah Dechert, a leading lawyer of Reading, 
Pennsylvania, and granddaughter of Judge Robert Porter of 
that city. She still survives him, together with her two sons, 
George R. and William H. Young, and daughter, Mary Young. 
During a practice at the Bar of more than thirty-five years, 
he was associated successively with George W. Brown, David 
A. Houk, and Oscar M. Gottschall, and lastly, with his elder 
son, George R. Young, his younger son, William H. Young, 
also a lawyer, being connected with the firm in business. 

Mr. Young was a man of striking physical appearance, and 
of marked Aiental characteristics. He was born to be a law- 
yer. His breadth of intellect ; his strong determined will ; 
his sound impartial judgment; his remarkable reasoning 
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powers; and his gift of nice and correct discrimination, made 
up a mental organization distinctively legal. While, at the 
same time, his large well-proportioned head, with its high, 
expansive forehead, set firmly on his broad square shoulders, 
gave him a personal appearance in keeping with his mental 
characteristics. 

He never failed to impress even the casual observer with 
his strong individuality, and his rare mental endowments. 

His abilities were of the first order, and he stood in the 
front rank at his own Bar, and was well and favorably known 
throughout the state. It is no exaggeration to say of him, 
that his powers and acquirements were such that he might 
have filled with credit and distinction any professional or 
judicial position, even the highest. But such was his repug- 
nance to political ways and methods, that he would not sufier 
himself to be a candidate for office. And, several years since, 
when the Bar of his county, without distinction of party, 
recommended him to the Governor of the state for appoint- 
ment to a vacant position upon the Supreme bench, as soon as 
he learned of their action, he withdrew his name from consid- 
eration. He was unusually well grounded in the principles of 
the law, and set more store by them than by the authority of 
decided cases ; but, he was, nevertheless, a most painstaking 
practitioner, and his briefs were always exhaustive and care- 
fully prepared. Though a ready and forcible impromptu 
speaker, he was a firm believer in preparation, and his industry 
in this respect was a subject of general comment. Although 
very successful as a trial lawyer, his office practice was also 
large and systematically conducted, and he was much valued 
as a legal adviser and counselor. He always took a warm, 
and in his younger years, an active, interest, in public afiairs. 
He was a strong Union man during the war, and as a member 
of the Military Committee, as Commissioner of the Draft, and 
in many other ways, rendered valuable assistance to the cause. 
Though an ardent Republican, he was never subservient to 
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party, and acted freely upon his own independent judgment 
of measures and men. 

He had a keen sense of honor ; was governed by a high 
standard of professional ethics ; and was characterized by the 
most rugged honesty and integrity. 

Though at times somewhat brusque in his manner, he was 
by nature one of the most genial and companionable of men ; 
and having ever at command a rich fund of interesting anec- 
dote and personal reminiscence, when inclined to conversation, 
he found ready and attentive listeners. 

He was pre-eminently a family man, and found in his own 
home circle his greatest pleasure and enjoyment. In his 
unselfish devotion to his children, and his constant solicitude 
for their welfare, no one ever surpassed him. 

Though a great sufferer from dyspepsia, he was seldom 
disabled by acute illness, and was almost invariably to be found 
hard at work in the courts or at his desk. On the very day of 
his death, he was engaged, as he jokingly expressed it to a 
friend, in "hunting up law, as usual*' After a busy day at 
his oflSce, and a pleasant evening passed at the meeting of his 
county Bar Association, he was sitting quietly at home with 
his family, when suddenly the mortal stroke fell upon him, 
and he passed peacefully away, — stepping almost in an instant 
from the midst of an active professional career to the unknown 
life beyond. 

He was a strong and pure type of that class of American 
lawyers who, eschewing outside schemes for the promotion of 
wealth or personal aggrandizement, devote to their profession 
the full measure of their powers, and seek happiness in the 
conscientious discharge of their professional, domestic and 
civic duties. 
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RHODE ISLAND. 



CHARLES SMITH BRADLEY. 

Charles Smith Bradley, son of Charles and Sarah (Smith) 
Bradley, was born in Newbury port, Massachusetts, July 19, 
1819. Among his ancestors in either line were those who 
have given manly character and honored names to the descend- 
ants of the Bay State. His early education was obtained in 
his native state. He spent the years of his preparation for a 
college course at the Boston Latin School where he won a 
reputation unusual for a boy of fifteen. In 1834, he entered 
Brown University, and in 1838, graduated with the highest 
honors. After a brief service as tutor in his college, he 
pursued the study of the law, partly in the oflSce of Charles 
F. Tillinghast, then a distinguished counsellor in Providence, 
Rhode Island, and partly at the Harvard Law School, and was, 
in 1841, admitted a member of the Rhode Island Bar. For 
the forty-six years that followed, his life was, with few and 
slight interruptions, diligently and honorably devoted to .the 
practice of his profession. 

He had been actively and with remarkable success engaged 
in the duties of a practicing lawyer and a widely known 
advocate for several years before the publication of the first 
volume of the Rhode Island Reports. The profession was till 
then dependent upon tradition and the memory of recognized 
leaders. Jurisdiction in equity had just been conferred on 
the Supreme Court of the state. For the foundation prin- 
ciples, for the authorized decisions to which a lawyer of that 
day was justified in appealing, recourse must be had in a 
Rhode Island court, at that period, solely to the reported 
opinions of the courts of Great Britain, of the United States 
and of the other older States of the Union. Under such 
circumstances, and in courts bound by few adjudications of 
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their own or of their predecessors, and guided by no fixed rule 
of selection from the diverse opinions of other tribunals, the 
temptations to a young lawyer to seek temporary success, and 
overlook the final judgments of justice and equity, was not 
easily avoided. It was only too natural to bow down to the 
law as established by untaught juries, rather than to the law 
as ascertained and declared by competent and learned judges. 
But Mr. Bradley was not so tempted. He was the trusted 
officer of the court, the counsellor true to his client and true 
alike to the law as the court should expound it. That with 
the acuteness and eloquence of a thorough advocate, he should 
have sought and won success as a jury lawyer, was a thing of 
course. His practice, aside from the prosecution and defence 
of criminal causes, in which for various reasons he seldom 
engaged, included the entire list of common law and statutory 
actions. Few lawyers, in a career of forty years and upwards, 
conducted so many trials and with such recognized and uniform 
success. Every variety of cases, including questions of com- 
mercial law, every form of real law action, and every class of 
patent infringement, furnished to him constant and fitting 
opportunities for the display of his legal knowledge, his pro- 
fessional ingenuity, and his ability and energy in dealing with 
them as they arose. The number and character of his clients, 
who through so many years confided to him their interests in 
the mass of cases which he so successfully submitted to juries, • 
are the best proofs of the high character and the permanent 
value of the services he rendered. 

It is in no sense invidious to allude in terms of high com- 
mendation to Mr. Bradley as an equity lawyer. When he 
came to the Bar, the jurisdiction had been established for only 
a brief period, and was being enforced against a strong public 
sentiment, questioning, if not hostile to, it, and by a court, no 
member of which was regarded as familiar with the doctrines 
and methods of a chancery court. From the beginning, Mr. 
Bradley was naturally drawn into the principal business on 
the equity side of the Supreme Court. To no one of his 
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contemporaries was he ever ranked as inferior, and one, pos- 
sibly two, who for years preceded him at the equity Bar of 
Rhode Island may have been regarded as his equals, certainly 
not his superiors. That so young a lawyer, already over- 
worked with jury causes, should at once take high rank as an 
equity lawyer, may be justly pointed out as best illustrating 
his character and his services. 

Is it surprising that such character and such services, dur- 
ing a period of twenty -five years, should have pointed him out 
to his fellow citizens as a fitting successor to Chief Justice 
Ames ? His quickness, his accuracy of judgment, his admir- 
able methods in conducting jury trials, gave him the highest 
reputation as a judge at Nisi Prius, His fairness and his 
temper alike enabled him to control opposing counsel, and to 
guide a jury wisely in weighing the evidence on which its 
verdict should be based. It was a grave misfortune to the 
state that he failed to recognize it as a duty to hold his seat 
beyond the brief term of two years. He found no satisfaction 
in the disposition of legal questions, in very many of which 
he had been interested as counsel, and in which he could take 
no part. Private concerns of which he could not at once rid 
himself, gave him great annoyance, and he hastily withdrew 
from his high ofiice. His retirement was unfortunate for the 
state, and equally, no doubt in its final outcome, for himself. 
His professional career gave the best promise of acknowledged 
usefulness and eminence in the oflSce of Chief Justice. 

A fair degree of financial success tended to lessen his 
anxiety for professional service. But he did not abandon it. 
To the last he maintained his practice in the Supreme Court 
and in the United States courts. Meantime, his growing 
interest in the study of law and of grave constitutional and other 
questions, led him to accept a position as lecturer at the Har- 
vard Law School. He subsequently served as Professor in 
that honored institution. That he there earned the well- 
deserved commendation bestowed upon him by the corporation 
of Harvard University, needs not be said. Had he continued 
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his labors there, no doubt he would have redoubled his services 
to the profession and made smoother and brighter the years 
that followed. 

This is no place for comment upon Mr. Bradley's literary 
efforts. He had a rare taste for the best in literature and in 
art, and was happy, to the end, as few men are, in opportu- 
nities for cultivating it. But he sought no public display of 
his attainments, and set an example in that regard to his pro- 
fession. Few of his many occasional addresses were printed. 
Most of them had for themes the study and practice of the 
law and their vital connection with and relation to our republi- 
can system of constitutional government. Those who heard 
him, appreciate and remember with pleasure the eloquence 
and wisdom with wliich he presented his views as a lawyer 
on subjects that ought to be, if they are not, of equal interest 
to every citizen. 

Mr. Bradley gave, perhaps, too little attention to politics. 
He was not what is known as a practical politician. Rhode 
Island was not an attractive field to a Democrat, who thought 
more of principle than of party success. He did honorable 
service in the legislature of the state. He was twice a candi- 
date for Congress and twice defeated, the last time a few 
months before his death, and from causes that do honor to his 
character and his memory. 

During a brief absence in New York, where he was appar- 
ently recovering his health after an attack, which for a time 
was regarded as dangerous, he died suddenly on April 29, 1888. 
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TEXAS, 



WILLIAM PITT BALLINGER. 

William Pitt Ballinger was born in Barboursville, Knox 
County, Kentucky, on September 25, 1825. His grandfather 
was Col. Richard Ballinger, of Virginia, who removed to 
Kentucky at an early period of its settlement and subsequently 
served in the Senate of that state. The father of the deceased 
was James Franklin Ballinger, also a native of Barboursville. 
He was a soldier in the War of 1812, and a member of the 
Kentucky legislature in 1837. He removed to Texas in 1868, 
and died in Houston in 1875. Young William P. Ballinger 
received the rudiments of his education in the schools of his 
native town. He subsequently spent two years at St. Mary's 
College, near Lebanon, Kentucky. His father having spent a 
greater portion of his life as clerk of the courts of Knox 
County, Kentucky, young Ballinger supplemented his scholastic 
advantages by a close application in his father's office, acquiring 
a thorough familiarity with court business, thus giving that bent to 
his inclinations which laid the foundation to his ultimate great 
success at the Bar. In 1843, Mr. Ballinger, then but eighteen 
years of age, came to Galveston, and commenced the study of 
law in the office of his uncle. Judge James Love. The break- 
ing out of the war with Mexico interrupted his early studies, 
and, enlisting in the volunteer service as a private, his valor soon 
won for him the rank of First Lieutenant in his company, 
and subsequently the appointment of Adjutant in Col. Albert 
Sydney Johnston's Texas regiment, with which he served at 
the storming of Monterey. After aiding with his sword in 
securing the independence for the state of his adoption, he 
returned to Galveston in the fall of 1846, and resuming the 
study of law, was admitted to the Bar in the spring of the 
following year, commencing practice at the age of twenty-two 
years. His ability, as the result of superior intellectual 
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qualifications, aided by a close application to his profession, 
won for him favorable notice from older members of the pro- 
fession, and soon after commencing practice he was admitted 
as a partner in the law firm of Jones & Butler, then the most 
extensive practitioners at the Galveston Bar. Thus it was 
that from the start Mr. Ballinger had an excellent field for the 
cultivation of his talent, by an intimate connection with some 
of the most important cases then in litigation in the courts of 
the state. In 1850, he was appointed United States Attorney 
for the District of Texas, a position he filled with ability and 
distinction. From that time on his connection with the 
jurisprudence of the state became marked, and in some of the 
most prominent and intricate litigations his services were 
retained, and the imprint of his genius, as shown by Texas 
law reports, wherein he appeared as counsel, will live after 
him as monuments to his brilliancy as a jurist and an able 
pleader. He was appointed an associate justice on the 
Supreme Bench in 1874 (having already declined a previous 
appointment in 1871), but resigned the office on the day of 
his confirmation owing to the demand made on his time by his 
private afiairs. He was a member of the Constitutional Con- 
vention in 1875, which framed the present constitution of 
Texas. In this convention he acted as chairman of the com- 
mittee on executive department and as a member of the 
judiciary committee, and he was one of the leaders of the 
opposition to an elective judiciary, desiring as he did to keep 
the judiciary of the state free and untramelled of political 
influence. He favored adequate compensation for public ser- 
vice, and opposed a curtailment of executive functions to a 
degree incompatible with what he conceived to be the proper 
administration of the government. His views not prevailing 
upon these cardinal questions of governmental policy, he 
opposed the adoption of the constitution and voted against it 
at the polls. Judge Ballinger was twice strongly recom- 
mended by the people of his state for appointment as a justice 
of the Supreme Court of the United States. He was never 
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a politician in the common acceptation of the term. While 
the Whig party lasted he was an adherent to its political doc- 
trines. After its demise he voted with the Democrats. He 
opposed secession, but when it became an accomplished fact, 
hcf yielded to the inevitable, and with heart and soul espoused 
the cause of the Confederacy. He was one of the committee 
sent by the people of Galveston to Richmond in the interest 
of securing a defence for the city, and while on that mission 
was appointed Confederate States Receiver, which duties he 
performed during the continuance of the war. After the war 
he resumed the practice of his profession. Going back some- 
what in the history of Judge Ballinger's professional career — 
in 1854, he formed a law partnership with Thomas M. Jack, 
.a man of strikingly similar personal qualities with himself, 
and the strength of this firm soon forced it to the front rank 
of the profession in Texas. In 1867, Mr. F. Mott was 
admitted as a member of the firm. The partnership was 
dissolved by the death of Col. Jack in 1880. He subsequently 
formed a copartnership with Mr. Mott, to whom was after- 
ward added Mr. J. W. Terry, making the style of the firm 
Ballinger, Mott & Terry. Mr. Terry recently retiring, Mr. 
Thomas Ballinger, son of the deceased, was admitted to the 
partnership, changing the style of the firm to Ballinger, Mott 
& Ballinger. 

Speaking of Judge Ballinger's legal attainments and char- 
acter as a lawyer, the Bench and Bar of Texas^ a publi- 
cation devoted to the profession, pays him the following high 
compliment : " Beginning the practice of law with ample 
qualification and amid auspicious circumstances, Judge Bal- 
linger has steadfastly advanced to the attainment of the high- 
est professional eminence, until he has no superior at the Bar 
of Texas. With intellectual endowments of a high order, his 
mind has been trained to a capacity of keen perception and close 
analysis, his judgment tutored to accuracy and promptness, 
and his habits of application adapted to the sternest pro- 
fessional requirements. Indefatigable industry and a love of 
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profound study respond to a strong will power, and in the prep- 
aration of his caaes no depth of principle or medley of cir- 
cumstances can escape the edge of his comprehension, no 
obstacle baffle his determination, or eliminate truth and justice, 
and no presentation allure him from the true elements of the 
issue. Subsidiary to these qualities he possesses reasoning 
powers of a high order. His logic is strong and clear and 
closely knit, and appeals directly to reason rather than to 
sympathy or hallucination. While his language is chaste and 
correct he does not sacrifice clearness for embellishment, nor 
obscure the stamens of facts with the corollas of speech.'* 

In his social relations Judge Ballinger was mild and genial 
in disposition. In 1850, he was married to Miss Hallie P. 
Jack, daughter of Colonel Thomas P. Jack. His wife, three 
daughters and a son survive him. 



JACOB WAELDEB. 

Jacob Waelder, of San Antonio, Texas, was a native of 
Germany, where he was born the seventeenth day of May, 1820* 
His father emigrated from his native land, and settled in 
Pennsylvania in 1833. 

The subject of this memoir was reared to the age of twelve 
in Europe, and accompanied his father to America in 1833. 
His early education was liberal and obtained in the best schools 
and academies of his native town — Meisenheim. He con- 
tinued his studies in Pennsylvania. At the age of fifteen he 
went into a printing office, and at seventeen was one of the 
proof-readers of the debates of the Constitutional Convention 
of Pennsylvania. In 1838, he went to Germany, where he 
remained upward of two years and completed his education. 
In January, 1841, he returned to the United States. In the 
same year he established a German newspaper at Wilkes- 
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Barre, Pennsylvania, and was for several years its editor and 
proprietor. In 1842, he entered the law office of the Hon. 
L. D. Shoemaker, and read law under the supervision of that 
distinguished gentleman until he was admitted to the Bar in 
1845. In 1846, he attached himself to the First Regiment 
of Pennsylvania Volunteers, for the Mexican War, and was 
elected a Lieutenant of Captain (now Judge) Dana's company. 
He served throughout that war, and was actively engaged in 
the siege of Vera Cruz, the battle of Cerro Gordo, and siege 
of Pueblo, and participated in other minor engagements. 
During the siege he was appointed Aide-de-camp and acting 
Assistant Adjutant General on the staff of Gen. Childs, of the 
regular army, and was several times mentioned for good con- 
duct in the reports of both that officer and the Colonel of his 
regiment. On the termination of the Mexican War, he re- 
turned to Wilkes-Barre, and there practiced his profession until 
1852, when he moved to San Antonio, Texas. In 1850, he 
had been elected District Attorney of Luzerne County, Penn- 
sylvania, which office, as well as that of Brigade Inspector (a 
military position under the laws of Pennsylvania) he resigned 
when leaving for Texas. In 1855, he was elected to the House 
of Representatives of the legislature of Texas, and was re- 
elected in 1857 and 1859. He was always a thorough 
Democrat, and during the war held a commission as Major in 
the Confederate army. In 1875, he was a member of the 
.Constitutional Convention which framed the present constitu- 
ition of Texas, and exerted a prominent influence in the forma- 
tion of that instrument, which ended his political career. 
Mr. Waelder never sought, and with the exception of the 
public trusts mentioned, never held, public office, but devoted 
rail his energies to a large law practice acquired and sustained 
hj his integrity, ability and success. As a lawyer he was 
profound and accurate. He thoroughly comprehended the 
:great principles of law established by the wisdom of ages as 
ithe proper measures of right and justice among men, and his- 
sound judgment and indefatigable research, enabled him to 
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apply these with a masterly hand to the affairs of society. 
His unabating industry and methodical habits led him to a 
thorough understanding of his cases, and identified him with 
the interest of his clients. For the younger members of the 
Bar he had always words of encouragement, and was beloved 
by all for his uniform politeness and kindness, and his gene- 
rosity in opinions and actions. Deliberation was manifest in 
all that he said or did, and in his social relations he met the 
expectations of all gentlemen. For many years Mr. Waelder 
had been a consistent member of the Episcopal church, and for 
.thirty years a vestryman. 

Possessed of unbounded patience and rare amiability, he 
was a devoted husband, and an indulgent, affectionate father. 
Leaving his home in May, 1887, for recreation and recupera- 
tion at White Sulphur Springs, West Virginia, after a wiater 
of unusual mental strain, the hand of God was laid upon him 
Sunday, August 28, and he passed to his heavenly home, 
leaving all that was mortal to be brought to a once happy 
earthly home by his grief-stricken wife and children. 



WISCONSIN. 



ADOLF HERDEGEN. 

Adolf Herdegen, late of Milwaukee, Wisconsin, was bom 
at Stuttgart, Wurtenberg, Germany, on the eighteenth day 
of June, 1864. His father, Robert Herdegen, now deceased, 
formely held an official government position of considerable 
importance. Before leaving Germany, Mr. Herdegen graduated 
at the various schools, then entered the German army, and 
rose to the position of Lieutenant. In the year 1876, he left 
Germany, and after visiting the various larger cities in the 
east, decided to settle in the west, finally selecting Appleton, 
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Wisconsin. He first acted as clerk in a drug store and later 
acted as tutor, while all the time he was assiduously pursuing 
his own studies in acquiring the English language. After a 
few months he went to Milwaukee and entered the oflSce of 
Cotzhausen, Sylvester & Scheiber, and on June 24, 1879, he 
was regularly admitted to the Bar, and in due time was admitted 
to practice in all the various state and Federal courts, and 
until the day of his sudden death, he was actively engaged in 
his professional work. Only those who were personally 
acquainted with Mr. Herdegen can form any conception of his 
varied acquirements, of the diflSculties which he met and over- 
came, and of his unquestioned professional success, which 
death ended so suddenly.. With unlimited self-reliance, he 
came to a strange land, began low, mastered a foreign lan- 
guage, and within less than ten years had established himself 
as one of the leading young lawyers at the Wisconsin Bar. 
While always aggressive and somewhat imperious, and at times 
inclined to insist strenuously upon his clients' rights being 
observed, still his accurate knowledge of practice usually 
carried his cases through successfully, and secured their legal 
rights. 

As a student, Mr. Herdegen was indefatigable. While engaged 
in studying the English language and law, he still found time 
to keep himself fully acquainted with German literature and 
was also a fluent linguist in the French and Italian languages. 
With a keen, receptive mind, always on the alert, pushing 
and energetic, Mr. Herdegen was certainly destined and fitted 
to attain the highest professional position and success. He 
had at various times been associated as partner with Mr. D. 
G. Rogers, Hon. W. A. Pors, Hon. G. W. Hazelton, and, at 
the time of his death, was in partnership with Cornelius I. 
Haring. Mr. Herdegen was a gentleman of decided domestic 
taste, and leaves a widow and two young children to mourn 
his loss. He had a widely growing practice, which extended 
throughout the northern part of the state, and it was while 
attending the regular term of the Circuit court at Price 
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County, where he had been engaged all the previous week in 
trying cases, that he was accidentally drowned on the after- 
noon of May 5, 1888, while fishing on the Elk River, near 
Phillips, Wisconsin. With such splendid possibilities just 
within his grasp, Mr. Herdegen's death seems inexpressibly 
sad and deplorable. 



DAVID G. HOOKER. 

It is seldom that one falls out of the ranks of the living, 
from any of the varied professions or callings of life, leaving 
behind him such pleasant and grateful memories as cluster 
about the name of David G. 'Hooker. 

While it is doubtless true that those who knew him best 
loved him best, it is equally true that he seemed to have no 
enemies and to enjoy the respect and esteem of all. Every- 
one who mentions his name speaks of him in such kindly 
tones, as if his death had touched a tender chord and had left 
an aching heart. One who knew him intimately summed it 
all up in one terse sentence, '^ He was as faultless as men are 
made.*' 

As Senator Ilanley remarked of the lamented Chief Justice 
of the Supreme Court of the United States, " The intellectual 
and moral qualities and powers were so blended in him as to 
present a well-nigh faultless character.*' 

The most casual observer could see that he was a lawyer of 
superior abilities and entitled to high rank in his profession ; 
that nature had been kind to him, and had endowed him with 
a strong and vigorous intellect, in what appeared to be a strong 
and vigorous body. 

Born in Vermont, in 1880, he was graduated from Middle- 
bury College, and after passing three years in the study of the 
law with John A. Beckwith of his native state, he came to 
Milwaukee in 1856, at the age of twenty-six to enter upon his 
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profession. He felt there was a place for him at the Bar of 
that young city, and he was not long in finding it, and for 
more than a quarter of a century, he occupied an honorable 
position at that Bar, and was recognized as standing among 
the abler members of the profession. 

He was elected by the people and filled the oflSce of City 
Attorney for several consecutive terms ; and then, without 
opposition, and supported by all parties, he was elected Mayor 
of the city. 

Soon after the commencement of the practice of his pro- 
fession in Milwaukee, he formed a co-partnership with Henry L. 
Palmer ; and when Judge Palmer was elected President of the 
North Western Mutual Life Insurance Company, Mr. Hooker 
became the counsel of that company, and continued as such 
until his death in April, 1887. 

As husband and father it is impossible to speak of him in 
too high terms of praise. In his family he was tender, kind 
and afiectionate, always more considerate of others than of 
himself. In social circles he was bright and cheery, always in 
good spirits, and always a most agreeable companion. 

As a public spirited and most worthy citizen, he was 
thoroughly appreciated, and no one in the community was 
more highly respected for all the qualities which go to make 
up the Christian gentleman ; and no one among the members 
of this Association has passed from its ranks, whose honorable 
and upright career in all the walks of life, has shed a purer 
luster upon the profession. 



MEMORANDUM OF SUBJECTS REFERRED 

TO COMMITTEES. 



Resolution of Johnson T. Piatt, of Connecticut, relating 
to the arrangement of the law. 

Referred to a Special Committee, consisting of Johnson T. 
Piatt, of Connecticut; Richard Vaux, of Pennsylvania; and 
James 0. Broadhead, of Missouri. (See pages 19, 22.) 

Resolution of Rufus King, of Ohio, relating to commercial 
paper as an instrument of commerce. 

Referred to the Committee on Commercial Law. (See 
page 44.) 

Resolution of Alfred P. Thorn, of Virginia, relating to the 
extension of the territorial jurisdiction of the courts of the 
United States. 

Referred to the Committee on Judicial Administration and 
Remedial Procedure. (See page 60.) 

Resolution of John F. Dillon, of New York, relating to the 
increase of the salaries of Federal judges. 

Referred to a Special Committee. (See pages 61, 84.) 

Resolution of Francis Rawle, of Pennsylvania, relating to 
the relief of the Supreme Court of the United States. 
Referred to a Special Committee. (See pages 81, 84.) 

Resolution of Morton P. Henry, of Pennsylvania, relating 
to a maritime bill of lading. 

Referred to a Special Committee. (See pages 83, 84.) 
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LIST OF BAR ASSOCIATIONS IN THE 

UNITED STATES. 



Note. — ^This list has been compiled by the Secretary of the American 
Bar Association from replies to circulars sent out ; and while pains have 
been taken to make it as complete as possible, it is probable that some 
Associations have been omitted. In some cases the officers for 1886 or 
1887 are given where officers for 1888 are not known. The Secretary will 
be much indebted for information of any omissions and for corrections of 
the officers. 



NAME. 

Alabama State Bar As- 
sociation. 

Mobile Bab Associa- 
tion. 



ALABAMA. 

PBESIDENT. SECRETABT. 

Wilbur F. Foster, Alexander Troy, 

Tuskegee. Montgomery. 

Peter Hamilton, H. Pillans, 

Mobile. Mobile. 



Shelby County Bab C. G. Wagner, E. S. Lyman, 

Association. Siluria. Monteyallo. 



Arkansas State 
Association. 



ARKANSAS. 

Bar B. B. Davidson, 

Fayetteville. 



G. W. Shinn, 

Little Bock. 



CALIFORNIA. 

Los Anoeles Bab Asso- Albert M. Stephens, J. W. Swanwick, 

ciation. Los Angeles. Los Angeles. 

Oakland Bab Associa- 
tion. 

San Fbancisco Bab As- S. M. Wilson, Harold Wheeler, 

SOGIATION. San Francisco. San Francisco. 
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COLORADO. 

NAME. PBESIDENT. SEGRETABT. 

Colorado State Bar As- Julius B. BisseU, C G. OlementB, 

sociation. Leadville. Denver. 



CONNECTICUT. 

Connecticut State Bar Chas. E. Perkins, Chas. M. Joslyn, 

Association. Hartford. Hartford. 

Bridgeport Bar Asso- Sainuel B. Sumner, William B. Glover, 

CIATION. Bridgeport. Bridgeport. 

Fairfield County Law Samuel Fessenden, William B. Shelton, 
Library Association < Stamford. Bridgeport. 

Hartford County Bar Charles E. Perkins, Samuel A. Prentice, 
Association. Hartford. Hartford. 

Litchfib^^dCountyBar Henry B. Graves, Dwight C. Eilbourn, 
Association. Litchfield. Litchfield. 

New London County John T. Wait, Lucius Brown, 

Bar Association. Norwich. Norwich. 

New Haven County 
Law Library Asso- 
ciation. 

Tolland County Bar B. H. Bill, E. O. Dimock, 

Association. Rockville. Tolland. 



DELAWARE. 

New Castle County Chas. B. Lore, Geo. H. Bates, 

Bar Association. Wilmington. Wilmington. 



DISTRICT OF COLUMBIA. 

District of Columbia A. S. Worthington, Chas. A. Elliott, 

Bar Association. Washington. Washington. 

Federal Bar Absocia- John W. Douglass, Georg| A. King, 

TiON OF D. C. Washington. Washington.. 

Patent Office Bar Geo. S. Prindle, 

Association. Washington. 
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FLORIDA. 

NAME. PBESIDENT. 8ECRETABY. 

Florida State Bar As- John W. Ashby, Chas. O. Hampton, 

sociation. Qainesville. Gaineeyille. 

Jacksokyille Bab As- Horatio Bisbee, B. H. Liggett, 

SOCIATION. Jacksonville. Jacksonville. 

Obanoe County Bab £d. M. Hammond, M. Silver, 

Association. Orlando. Orlando. 

GEORGIA. 

Geoboia Bab Associa- Walter B. Hill, J. H. Lumpkin, 

TION. Macon. Atlanta. 

Atlanta Bab Associa- Jno. L. Hopkins, Walter H- Rhett, 

TION. Atlanta. Atlanta. 

ILLINOIS. 

Illinois State Bar As- Thomas Dent, Frank H. Jones, 

sociation. Chicago. Springfield. 

Chicago Bab Associa- Hunt'g'n W. Jackson, Geo. W. Cass, 

TION. Chicago. Chicago. 

INDIANA. 
Indiana State Bar As- J. M. Judah (^87), 

sociation. Indianapolis. 

Indianapolis Bab As- Solomon Clay pool, J. P. Baker, 

SOCIATION. Indianapolis. Indianapolis. 

KoKOMO Bab Associa- James C. Blacklidge, Albert B. Kirkpatrick, 
TION. Kokomo. Kokomo. 

IOWA. 

Clabke County Bab E. F. Riley, W. M. Hyland, 

Association. Osceola. ^ Osceola. 

Polk County Bab As- James G. Day, James B. Weaver, Jr., 

sociation. Des Moines. Des Moines. 



KANSAS. 

Kansas State ^ar As- W. A. Johnston. John W. Day, 

sociatio* Topeka. . . Topeka. 

ToPEKA Bab As^oja- Wm. P. Douthitt, Jas. A. Troutman, 

TION. Topeka. Topeka. 
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KENTUCKY. 
None. 

LOUISIANA. 

NAME. FBESmXNT. SECRETABY. 

Louisiana Bar Asso- Don Caffirej, John G. WickliiSe, 

ciation. Franklin. Colfax. 

Baton Bouge Bab As- John Weslej Borgess, Samuel G. Lajcock, 

80CIATI0N. Baton Bouge. Baton Bouge. 

Natchitoches Bab As- Wm. H. Jack, C. V. Porter, 

sociATiON. Natchitoches. Natchitoches. 

New Obleans Law As- Jas. McConnell, J. Ward Gurley, 

SOCIATION. New Orleans. New Orleans. 

MAINE. 

State Bar Association. C. F. Woodard ('86), 

Bangor. 

Cumbebland Bab As- Sewall C. Strout Edward Woodman, 

SOCIATION. Portland. Portland. 

Kennebec County Bab H. W. True ('86), 

Association. Augusta. 

Penobscot Bab Asso- Albert W. Paine, F. H. Appleton, 

ciation. Bangor. 

MABYLAND. 

BAiiTiMOBE City Bab J. Morrison Harris, John N. Steele, 

Association. Baltimore. Baltimore. 

MASSACHUSETTS. 

City of Boston Bab Henry C. Hutchins, Bobert Grants 

Association. Boston. Boston. 

Bebkshibe County Thos. M. Pingsee ('86), 

Bab Association. , Pitisfield. 

Essex Bab Associa- Wm. D. Northend, Geo. Bkdshaw Ives, 

TiON. Salem. Salem. 

Fall Biveb Bab As- James M. Morton, John J. McDonough, 
SOCIATION. Fall Biver. Fall Biver. 



IN THE UNITED STATES. 365 

MASSACHUSETTS— Continued. 

KAME. PBESIDENT. SECBETART. 

Fbankun County Samuel O. Lamb, Franklin G. Fessenden, 
Bab Association. Greenfield. Greenfield. 

ELampden Bab Asso Edward B. Gillett, Robert O. Morris, 

ciATioN. Westfield. Springfield. 

Hampshibe Bab Asso- Vacant. John B. Bottum, 

ciATiON. Northampton. 

NoBFOi^K County Bab Asa French, Oscar A. Marden, 

Association. Boston. Boston. 

Plymouth County Bab Benj. W. Harris, Arthur Lord, 

Association. E. Bridgewater. Plymouth, 

Worcesteb County Wm. S. B. Hopkins, Webster Thayer, 

Bab Association. Worcester. Worcester. 

MICHIGAN. 

Bay County Bab As- H. H. Hatch, F. S. Pratt, 

sociATiON. Bay City. Bay City. 

Detboit City Bab As- Charles I. Walker, Edward W. Pendleton, 
SOCIATION. Detroit. Detroit. 

Kent County Bab As- J. B. Wilson, 

SOCIATION. Grand Rapids. 

Lenawee County Bab A. L. Millard, F. R. Payne, 

Association. Adrian. Adrian. 

Saginaw County Bab William L. Wetbef, Gilbert M. Stark, 

Association. East Saginaw. Saginaw. 

MINNESOTA. 

State Bar Association. Hiram F. Stevens ('86), 

St. Paul. 

Minneapolis Bab Li- W. J. Hahn, J. R. Kingman, 
BBABY Association. Minneapolis. Minneapolis. 

St. Paul Bab Associa- Charles E. Flandrau, L. E. Merrill, 

TiON. St. Paul. St. PauL 

<- 

MISSISSIPPI. 

Mississippi Bar Asso- J. B. Chrisman, C. H. Alexander, 

elation. Brookhaven. Jackson. 
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MISSISSIPPI— Continued. 

NAME. PBESIDENT. 8ECBETABY. 

Abebdeek Bab Asao- Lock £. Houston, Q. O. Eckford, 

ciATiOK. Aberdeen. Aberdeen. 

Columbus Bab Asso- W. H. Sims, James T. Harrison, 

ciATioN. Columbus. Columbus. 

Gbeenyille Bab As- W. G. Yerger, Charles Stirling, 

sociATiON. Greenville. Greenville. 

Stabkyille Bab Asso John J. Dennis, Thos. B. Carroll, 

CIATION. Starkville. Starkville. 

West Point Law and Fred. Beall, R. C. Beckett, 
'Libbabt Association. West Point. West Point. 



MISSOURI. 

Missouri Bar Associa- John F. Philips, W. A. Alderson, 

tion. Kansas City. Kansas City. 

]^ANSAS City Bab As- Daniel B. Holmes, John W. Snyder, 

sociATiON. Kansas City. Kansas City. 

St. Louis Bab Asso- Geo. Denison, • Henry Hitchcock, Jr., 

CIATION. St. Louis. St. Louis. 

NEBRASKA. 

3tate Bar Association. Charles O. Whedon, Guy A. Brown, 

Lincoln. 
Douglas County Bab B. E. B. Kennedy ('87), N. J. Burnham {'87), 
Association. Omaha. Omaha. 

NEVADA. 
None. 

NEW HAMPSHIRE. . 

Gbafton and Coos Bab William Hey wood, George W. Chapman, 
Association. Lancaster. Haverhill. 

NEW JERSEY. 

New Jersey State Bar Cortlandt Parker, Malcolm W. Niven, 

Association. Newark. Hoboken. 
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NEW JERSEY— Continued. 

NAME. PRESIDENT. SECRETARY. 

Camden County Bar Abraham Browning, B. F. H. Shreve^ 

Association. Camden. Camden. 

Essex County Bar As- Anthony Q. Eeasbej, Frederick S. Fish, 

sociation. Newark. Newark. 

Hudson County Bar W. B. Williams ('87), Wm. P. Douglass ('87), 

Association. Jersey City. Jersey City. 

Monmouth Bar Asso- Robert Allen, Jr., James Steen, 

ciATiON. Bed Bank. Eatontown. 

Union County Law Edward S. Atwater, Foster M. Voorhees, 

Library & Bar Ass'n. Elizabeth. Elizabeth. 



NEW YORK. 

New York State Bar Martin W. Cooke, L. B. Proctor, 

Association. Rochester. Albany. 

New York City Bar Joseph H. Choate, Silas B. Brownell, 

Association. New York. New York* 



NORTH CAROLINA. 
State Bar Association. 

OHIO. 

Ohio State Bar Asso- J. J. Moore, J. T. Holmes, 

elation. Ottawa. Columbus. 

Akron Bar Associa- 
tion. 

Cincinnati Bar Asso- E. W. Kittredge, Pierce J. Cadwallader, 

CIATION. Cincinnati. Cincinnati. 

* 

Clark County Bar J. K. Mower, Wm. K, Rockel, 

Association. Springfield. Springfield, 

Cleveland Bar As- James M. Jones, Jno. H. Webster, 

SOCIATION. Cleveland. Cleveland. 

Franklin County Bar Charles E. Burr, L. G. Byrne, 

Association. Columbus. Columbus. 

Enox County Bar As- John Adams, W. C. Culbertson, 

sociation. Mt. Vernon. Mt. Vernon. 
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OHIO— Continued. 

NAME. PBESIDENT. SECBISTABT. 

Licking County Bar Charles H. Kibler, Charles W. Seward, 
Association. Newark. 

Lucas Coxtnty Bar As- Charles Pratt, James H. Southard, 

sociATiON. Toledo. Toledo. 

Montgomery County Warren Hunger, Webster W. Shuey, 
Bar Association. Dayton. Dayton. 

Putnam County Bar J. T. Lantzy, D. C. Long, 

Association. Ottawa. Ottawa. 

Sandusky County Bar Ralph P. Buckland, Basil Meek, 

Association. Fremont. Fremont. 



PENNSYLVANIA. 

Adams County Bar David McConaughy, W. Clarence Sheely, 
Association. Gettysburg, Gettysburg. 

Allegheny County Wm. B. Negley, E. Y. Breck, 

Bar Association. Pittsburgh. Pittsburgh. 

Beayer County Law E. B. Dougherty, William J. Mellon, 

Association. Beaver. Beaver. 

Berks County Bar As- Jacob S. Livingood, Daniel H. Wingerd, 

SOCIATION. Beading. Beading. 

Blair County Bar As- Samuel S. Blair, A. A. Stevens, 

SOCIATION. Hollidaysburg. Tyrone. 

Bradford County Bar D. A. Overton, James H. Codding, 

Association. Towanda. Towanda. 

Bucks County Bar As- Nathan C. James, Henry Otis Harris, 

SOCIATION. Doylestown. Doylestown. 

Cambria County Bar G«o. M. Beade, A. V. Barker, 

Association. Ebensburgh. Ebensburgh. 

Center County Bar L. A. Schaffer ('87), 
Association. Bellefonte. 

Chester County Bar W. B. Waddell (^87), R. J. Monaghan ('87), 
Association. West Chester. West Chester. 

Columbia County Bar John G. Freeze, George E. Elwell, 

Association. Bloomsburg. Bloomsburg. 
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PENNSYLVANIA— Continued. 

NAME. PRESIDENT. SECRETARY. 

Crawford County Law W. R. Bole, Alfred G. Church, 
Library Association. Meadville. Meadville. 

Delaware County John B. Hinkson, W. B. Brooms^ll, 

Law Library Asso- Chester. Chester. 

CIATION. 

Erie Law Association. John P. Vincent, E. L. Whittelsej, 

Erie. Erie. 

Forest Bar Associa- Samuel D. Irwin, P. Monroe Clark, 

TiON. Tionesta. Tionesta. 

Huntingdon County John M. Bailey, Horace B. Dunn, 
Bar Association. Huntingdon. Huntingdon. 

Indiana County Law A. W. Taylor, John H. Pierce. 

Association. Indiana. Indiana. 

Lackawanna Law Li- Alfred Hand, James H. Torrey, 
BRARY Association. Scranton. Scranton. 

Lancaster Bar Asso- Hugh M. North, John W. Appel, 

CIATION. Columbia. Lancaster. 

Lawrence County Bar S. W. Dana, James A. Gardner, 

Association. New Castle. New Castle. 

Lycoming Law Asso- Henry C. Parsons, James B. Krause, 
CIATION. Williamsport. 

McKean County Bar Byron D. Hamlin, Geo. L. Roberts, 

Association. Smethport. Bradford. 

Montgomery County B. E. Chain, Wm. F. Dannehower, 
Bar Association. Norristown. Norristown. 

Northampton County Edward J. Fox, Henry S. Cavanaugh, 
Bar Association. Easton. Easton. 

Philadelphia Law George W. Biddle, Robert D. Coxe, 

Association. Philadelphia. Philadelphia. 

Schuylkill County Jno. W. Roseberry, Geo. J. Wadlinger, 
Bar Association. Pottsville. Pottsville. 

Snyder County Bar S. Alleman (^87), Jno. H. Arnold ('87), 
Association. Selin's Grove. Selin's Grove. 

Susquehanna County Wm. H. Jessup, H. C. Jessup, 
Legal Association. Montrose. Montrose. 
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PENNSYLVANIA— Continued. 

NAME. PRESIDENT. SECBETABY. 

Tioga County Bar As- R. C. Simpson C87), J. Harrison ('87), 

sociATiON. Wellsboro. Wellsboro. 

Wabren County Bab W. M. Lindsey, James O. Parmlee, 

Association. Warren. Warren. 

Waynesbubg Law As- J. A. J. Buchanan, R. F. Downey, 

SOCIATION. Waynesburg. Waynesburg. 

Westmobeland Law H. P. Laird, Daniel Reamer, Jr., 

Association. Greensburg. Greensburg. 

Wilkes - Babbe Law A. T. McClintock, Allen H. Dickson, 

AND LiBBABY Asso- WilkesBarre. Wilkes-Barre. 

CIATION. 

RHODE ISLAND. 

Pbovidence Bab Club. Benj. F. Thurston, Lorin M. Cook, 

Providence. Providence. 

SOUTH CAROLINA. 

South Carolina Bar As- J. J. Malien, W. C. Benet, 

sociation. Barnwell. Abbeville. 

TENNESSEE. 

Tennessee Bar Asso- H. H. Ingersoll, J. W. Bonner, 

ciation. Knoxville. Knoxviile. 

Memphis Bab AND Law Wm. M. Randolph, T. Flanaghan, 
Libbaby Association. Memphis. Memphis. 

Nashville Bab Asso- Wm. F. Cooper, Percy D. Maddin, 

CIATION. Nashville. Nashville. 

TEXAS. 

Texas Bar Association. F. Chas. Hume, Chas. S. Morse, 

Galveston. Austin. 

San Antonio Bab As- 
sociation. 

VERMONT. 

Vermont Bar Associa- Roswell Farnham, Geo. W. Wing, 

tion. Bradford. Montpelier. 

VIRGINIA. 

Virginia State Bar As- Wm. J. Robertson, James C. Lamb, 

sociation. Charlottesville. Richmond. 

Louisa Bab Associa- F. W. Sims, Everett Perkins, 

tion. Louisa C. H, Louisa C. H. 
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NAME. PRESIDENT. SBCBBTABY. 

BiCHMOND Bab Asso- Geo. L. Christian, James L. Anderson, 

GIATION. Richmond. Richmond. 

WEST VIRGINIA. 

West Virginia Bar As- John J. Jacob, W. P. Willey, 

sociation. Wheeling. Morgantown. 

Ohio County Bab As- Robert White, Joseph R. Paull, 

SOCIATION. Wheeling. Wheeling. 

WISCONSIN. 

Wisconsin State Bar Moses M. Strong, Edward P. Vilas, 

Association. Mineral Point. Milwaukee. 

Dane County Bab As- J. H. Carpenter, Chas. N. Gregory, 

SOCIATION. Madison. Madison. 

Milwaukee Bab Asso- Joshua Stark, William H. Morris, 

ciATioN. Milwaukee. Milwaukee. 

Winnebago County Vacant. W. W. Waterhouse, 

Bab Association. Oshkosh. 

DAKOTA TERRITORY. 

Gband Fobks County A. W. Bangs, W. L. Wilder, 

Bab Association. Grand Forks. Grand Forks. 

MONTANA TERRITORY. 

Montana Bar Associa- William W. Dixon, Frank P. Sterling, 

tion. Butte. Helena. 

Helena Bab Associa- William Chumasero, William E. Cullen, 

TION. Helena. Helena. 

NEW MEXICO TERRITORY. 

New Mexico Bar As- S. B. Newcomb, Edward L. Bartlett, 

sociation. Las Cruces. Santa F6. 

UTAH TERRITORY. 

Salt Lake City Bab Benj. Sheekp, Henry G. McMillan, 

Association. Salt Lake Citj. Salt Lake City. 

WASHINGTON TERRITORY. 

Washington Territory 
Bar Association. 



NEXT ANNUAL MEETING. 



The next Annual Meeting will be held in Chicago, Illinois, 
on Wednesday, Thursday, and Friday, August 28, 29, and 
30, 1889. 
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NOTICE AS TO REPORTS. 



By order of the Executive Committee the following prices 
have been fixed for the reports ; they are about sufficient to 
pay the cost of printing and postage : 

Vol. 1 (1878), paper, postpaid, 50 cents. 
Vols. 2 to 11 (1879 to 1888), paper, postpaid, 75 cents each. 
Vols. 8 to 11 (1885 to 1888), cloth, postpaid, ?1.00 each. 
Complete set to date. Vols. 1 to 7, paper ; 8 to 11, cloth ; $9.00. 

Each member of the Association will receive, as soon as 
published, and without cost to him, one copy of the proceed- 
ings for each year of his membership. A bound copy will be 
sent, unless the Secretary is otherwise directed. Members 
desiring extra copies, and new members desiring back reports, 
will be charged the above prices. 

Vol. 4 has been reprinted, and complete sets, or any desired 
volumes, can now be famished. 

Public libraries and educational institutions will be far- 
nished with complete sets of the reports without expense. 

EDWARD OTIS HINKLEY, Secretary. 
215, North Charles Street, Baltimore, Md. 
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ERRATA. 

TauiiE Avmmal Ke^jtL po^ l&L, New York slKMdd b^ 

crediited wiaJb 111 mamiWis: Miclbigui with 3) mcmbosz 
MuweiiCMta wiiin 1-^ inemlbers : Swuth Caroliioa widht 21 bc^ 
Ij«9¥: Tesineawe whh. 14 lEHesxtba?, ini^ead <»f due nmslcfs 

presn m eadhi ii&stiAeie; asi-i Co^u&eedaitt wisK 19 n memte i' jK , 
insiteaiid cif 1$^. tihie n^Aine of Sicken W. KeSilogg imTisig 
(QifflBiiintad fmC'tsD ilie list of meiiDii>&rs &qhdd idttait State. 
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